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PREFACE 


The 2020-2021 Advance Code Service keeps the Arkansas Code of 
1987 Annotated as current as possible by providing notes to cases and 
law reviews, and updated table and index entries, as well as other 
pertinent information, in the interim period between the publication of 
Supplements to the Code. Each Advance Code Service pamphlet is 
cumulative and may be recycled or discarded upon receipt of the next 
pamphlet. 


Material in the Advance Code Service follows the structure of the 
Arkansas Code of 1987 Annotated and should be used in conjunction 
with the Code and its 2019 Supplement. 


This pamphlet contains updates to the legislation enacted by the 
General Assembly through the 2020 First Extraordinary Session. 


Annotations are to the following sources: 
Arkansas Supreme Court and Arkansas Court of Appeals Opinions 
Federal Supplement 
Federal Reporter 
United States Supreme Court Reports 
Bankruptcy Reporter 
Arkansas Law Notes 
Arkansas Law Review 
University of Arkansas at Little Rock Law Review 
American Law Reports (ALR) 


The state court annotations in this pamphlet are to opinions decided 
through February 13, 2020. 


Visit the LexisNexis website at www.lexisnexis.com for an online 
bookstore, technical support, customer service, and other company 
information. 


For further information or assistance, please call us toll-free at 
1-800-833-9844, fax us at 1-800-643-1280, e-mail us_ at 
customer.support@bender.com, or write: Arkansas Code _ Editor, 
LexisNexis, 701 Kast Water Street, Charlottesville, Virginia, 22902. 
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TITLE 4 


BUSINESS AND COMMERCIAL LAW 
SUBTITLE 1. UNIFORM COMMERCIAL CODE 


CHAPTER 8 
INVESTMENT SECURITIES 


Part 1 — Suort Tir_Le aNnD GENERAL MATTERS 


Publisher’s Notes. This Publisher’s 
Note is being set out to reflect a correction 
to the note in volume 2A. 

Former part 1, concerning the short 
title and general matters, was repealed by 
Acts 1995, No. 425, § 1. The former part 
was derived from the following sources: 

4-8-101. Acts 1961, No. 185, § 8-101; 
reen. 1967, No. 303, § 26 (8-101); reen. 
1985, No. 514, § 3 (8-101); A.S.A. 1947, 
§ 85-8-101. 

4-8-102. Acts 1961, No. 185, § 8-102; 
1967, No. 308, § 26 (8-102); 1973, No. 259, 
Sel2e1985; No. .5149°8"3 (8-102) 4AISA 
1947, § 85-8-102. 

4-8-103. Acts 1961, No. 185, § 8-103; 
reen. 1967, No. 308, § 26 (8-103); 1985, 
No. 514, § 3 (8-103); A.S.A. 1947, § 85-8- 
103. 


4-8-104. Acts 1961, No. 185, § 8-104; 
reen. 1967, No. 308, § 26 (8-104); 1985, 
No. 514, § 3 (8-104); A.S.A. 1947, § 85-8- 
104. 

4-8-105. Acts 1961, No. 185, § 8-105; 
reen. 1967, No. 303, § 26 (8-105); 1985, 
No. 514, § 3 (8-105); A.S.A. 1947, § 85-8- 
105. 

4-8-106. Acts 1961, No. 185, § 8-106; 
reen. 1967, No. 303, § 26 (8-106); 1985, 
No. 514, § 3 (8-106); A.S.A. 1947, § 85-8- 
106. 

4-8-107. Acts 1961, No. 185, § 8-107, as 
added by Acts 1967, No. 303, § 26 (8-107); 
1985, No. 514, § 3 (8-107); A.'S.A. 1947, 
§ 85-8-107. 

4-8-108. Acts 1961, No. 185, § 8-108, as 
added by Acts 1985, No. 514, § 3; A.S.A. 
1947, No. 85-8-108. 


SUBTITLE 3. CORPORATIONS AND ASSOCIATIONS 


CHAPTER 27 
BUSINESS CORPORATION ACT OF 1987 


SUBCHAPTER 8 — DirEcTORS — OFrFricERS — MEETINGS — 
STANDARDS OF ConbucT — INDEMNIFICATION 


Part C: STANDARDS OF CONDUCT 


4-27-830. General standards for directors. 


CASE NOTES 


Breach of Fiduciary Duty. 
Plaintiff, who was a shareholder, officer, 


director, and creditor of the parent com- 
pany of a bank as well as a director and 


4-27-842 


customer of the bank, failed to state a 
cause of action for breach of fiduciary duty 
because defendant, who was an officer and 
director of the bank and the parent com- 
pany, owed no duty to inform plaintiff that 
plaintiff would have to pay his loans at the 
bank prematurely before a bank examina- 
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tion. The only damage was to plaintiffs 
personal financial situation, and defen- 
dant had no fiduciary duty to plaintiff as a 
customer; the bank was not so intimately 
involved in plaintiffs business as to create 
a fiduciary duty. Quinn v. O’Brien, 2020 
Ark. App. 83 (2020). 


Part D: OFFICERS 


4-27-842. Standards of conduct for officers. 


CASE NOTES 


Motion to Dismiss. 

Plaintiff, who was a shareholder, officer, 
director, and creditor of the parent com- 
pany of a bank as well as a director and 
customer of the bank, failed to state a 
cause of action for breach of fiduciary duty 
because defendant, who was an officer and 
director of the bank and the parent com- 
pany, owed no duty to inform plaintiff that 


plaintiff would have to pay his loans at the 
bank prematurely before a bank examina- 
tion. The only damage was to plaintiffs 
personal financial situation, and defen- 
dant had no fiduciary duty to plaintiff as a 
customer; the bank was not so intimately 
involved in plaintiffs business as to create 
a fiduciary duty. Quinn v. O’Brien, 2020 
Ark. App. 83 (2020). 


SUBTITLE 5. CONTRACTS, NOTES, AND OTHER 
COMMERCIAL INSTRUMENTS 


CHAPTER 58 
ASSIGNMENTS 


4-58-102. Assignment of certain instruments authorized. 


CASE NOTES 


Automobile Insurance Benefits. 
Automobile insurer’s payment of med- 
pay benefits to a medical center over the 
insured’s objections was upheld where: 
the policy stated that benefits can be paid 
“to or for” the insured; sections 23-89-202 
and 23-89-204 do not mandate payment 
only to the insured; section 4-58-102 al- 
lows an insured to assign the right to 
receive insurance proceeds, as the insured 


had done in this case, and the insurer was 
obligated by law to honor the assignment 
and lien; section 23-85-114(b) does not 
apply to automobile insurance; and there 
was no evidence that the insured had 
advised either the insurer or the medical 
center of a revocation of the specific as- 
signment of benefits to the medical center. 
United Servs. Auto. Ass’n v. Norton, 2020 
Ark. App. 100 (2020). 


4-58-106. Powers of assignor after assignment. 


CASE NOTES 


Cited: United Servs. Auto. Ass’n v. 
Norton, 2020 Ark. App. 100 (2020). 


3. FRAUD 


4-59-205 


CHAPTER 59 
FRAUD 


SUBCHAPTER 2 — UNIFORM VOIDABLE TRANSACTIONS ACT 


4-59-201. Definitions. 


CASE NOTES 


Creditor. 

In creditor’s action to set aside an al- 
leged fraudulent conveyance arising from 
a transfer-on-death (TOD) beneficiary 
designation, the creditor of the deceased 
had standing to pursue its claim under 


the Fraudulent Transfers Act, § 4-59-201 
et seq., against the transferee beneficiary. 
Heritage Props. Ltd. P’ship v. Walt & Lee 
Keenihan Found., Inc., 2019 Ark. 371 
(2019) (decided under pre-2017 version of 
§ 4-59-201 et seq.). 


4-59-204. Transfer or obligation voidable as to present or future 


creditor. 


CASE NOTES 


ANALYSIS 


Fraudulent Intent. 
—Indebtedness or Insolvency. 


Fraudulent Intent. 


—Indebtedness or Insolvency. 

In creditor’s action to set aside an al- 
leged fraudulent conveyance arising from 
a transfer-on-death (TOD) _ beneficiary 
designation, Summary judgment was im- 
properly granted to the beneficiary as 
there was a factual issue as to whether 
the decedent “reasonably should have be- 
lieved that she would incur debts beyond 
her ability to pay as they became due’; 
this section does not require the creditor 


to demonstrate the debtor’s actual intent. 
Heritage Props. Ltd. P’ship v. Walt & Lee 
Keenihan Found., Inc., 2019 Ark. 371 
(2019) (decided under pre-2017 version of 
§ 4-59-201 et seq.). 

In creditor’s action to set aside an al- 
leged fraudulent conveyance arising from 
a transfer-on-death (TOD) beneficiary 
designation, summary judgment for the 
transferee beneficiary was reversed where 
the creditor presented proof that the IRS 
had a claim for tax deficiencies dating 
back several years, that the decedent had 
multiple creditors, and that her estate 
was likely insolvent. Heritage Props. Ltd. 
P’ship v. Walt & Lee Keenihan Found., 
Inc., 2019 Ark. 371 (2019) (decided under 
pre-2017 version of § 4-59-201 et seq.). 


4-59-205. Transfer or obligation voidable as to present creditor. 


CASE NOTES 


Insolvency. 

In creditor’s action to set aside an al- 
leged fraudulent conveyance arising from 
a transfer-on-death (TOD) _ beneficiary 
designation, summary judgment was im- 
properly granted to the beneficiary as this 
section does not require the creditor to 
demonstrate the debtor’s actual intent; 


the creditor presented proof that the IRS 
had a claim for tax deficiencies dating 
back several years, that the decedent had 
multiple creditors, and that her estate 
was likely insolvent. Heritage Props. Ltd. 
P’ship v. Walt & Lee Keenihan Found., 
Inc., 2019 Ark. 371 (2019) (decided under 
pre-2017 version of § 4-59-201 et seq.). 


4-59-207 


4-59-207. Remedies of creditor. 
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CASE NOTES 


Transfer on Death. 

In creditor’s action to set aside an al- 
leged fraudulent conveyance arising from 
a transfer-on-death (TOD) beneficiary 
designation, the circuit court erroneously 
ruled that the probate court had exclusive 
jurisdiction and that the circuit court 
lacked jurisdiction; under Ark. Const. 
Amend. 80, § 6, and the fact that, under 
the Uniform Transfer on Death Security 
Registration Act, § 28-14-101 et seq., the 
money transferred from the TOD account 
did not become part of the estate, the 
circuit court clearly had jurisdiction. Heri- 
tage Props. Ltd. P’ship v. Walt & Lee 
Keenihan Found., Inc., 2019 Ark. 371 
(2019). 

In creditor’s action to set aside an al- 
leged fraudulent conveyance arising from 
a transfer-on-death (TOD) _ beneficiary 
designation, the transferee’s argument 
failed that the personal representative of 
the estate and not the creditor had stand- 
ing for such an action; while there are 


procedures within the probate code that 
would allow for the challenge of an alleged 
fraudulent conveyance, § 28-14-109 con- 
cerning TODs plainly allows creditors to 
pursue their claims against transferees 
under other Arkansas laws, and thus a 
creditor also may pursue its claim under 
the Fraudulent Transfers Act, § 4-59-201 
et seq. Heritage Props. Ltd. P’ship v. Walt 
& Lee Keenihan Found., Inc., 2019 Ark. 
371 (2019) (decided under pre-2017 ver- 
sion of § 4-59-201 et seq.). 

In creditor’s action to set aside an al- 
leged fraudulent conveyance arising from 
a transfer-on-death (TOD) beneficiary 
designation, the creditor of the deceased 
had standing to pursue its claim under 
the Fraudulent Transfers Act, § 4-59-201 
et seq., against the transferee beneficiary. 
Heritage Props. Ltd. P’ship v. Walt & Lee 
Keenihan Found., Inc., 2019 Ark. 371 
(2019) (decided under pre-2017 version of 
§ 4-59-201 et seq.). 


SUBTITLE 6. BUSINESS PRACTICES 


CHAPTER 75 
UNFAIR PRACTICES 


SUBCHAPTER 1 — GENERAL PROVISIONS 


4-75-101. Covenant not to compete agreements. 


CASE NOTES 


Enforceability. 

Noncompetition clause was unenforce- 
able as there was no restriction that pre- 
vented other employees from resigning 
and using some of the employer company’s 
confidential information to start a digital 
printing business or work for another cor- 
rugated-box converter, and thus the com- 
pany’s information was not a protectable 


business interest that warranted enforc- 
ing the clause against the former em- 
ployee office manager. The clause as ap- 
plied to the facts presented was too broad 
to be enforced and any information ob- 
tained by the employee did not create an 
unfair competitive advantage. Lamb & 
Assocs. Packaging v. Best, 2020 Ark. App. 
62 (2020). 


D DECEPTIVE TRADE PRACTICES 


4-88-113 


SUBCHAPTER 6 — THEFT OF TRADE SECRETS 


4-75-601. Definitions. 


CASE NOTES 


Trade Secret. 

Suppher did not undertake reasonable 
efforts to maintain the secrecy of three of 
the four alleged trade secrets from a buyer 
because the supplier never told the buyer 
that the technologies at issue were trade 
secrets and its broad declaration that ev- 
erything except 13 specific templates was 
its exclusive property was insufficient to 
identify the techniques as trade secrets 
under Arkansas law. Walmart Inc. v. 
Cuker Interactive, LLC, 949 F.3d 1101 
(8th Cir. 2020). 


4-75-604. Injunctive relief. 


Where the buyer knew that the suppli- 
er’s source files contained confidential ma- 
terials and trade secrets, and the supplier 
took steps to protect them and did not 
acquiesce to the buyer’s demands for them 
until compelled to do so, this was suffi- 
cient to identify the techniques as trade 
secrets under Arkansas law. Walmart Inc. 
v. Cuker Interactive, LLC, 949 F.3d 1101 
(8th Cir. 2020). 


CASE NOTES 


Scope of Relief. 

Where a buyer knew that the supplier’s 
source files contained confidential materi- 
als and trade secrets, and the supplier 
took steps to protect them and where the 
record showed that the buyer misappro- 
priated them, injunctive relief ordering 
the buyer to delete the supplier’s source 
files was warranted under this section of 
the Arkansas Trade Secrets Act because 


the supplier testified that the files were a 
years-long compilation of technical know- 
how it continually drew from, and if al- 
lowed to keep the files in its possession, 
the buyer could use them, or share them, 
in connection with another project, and 
there was nothing to suggest that the files’ 
usefulness to the buyer had expired or 
would expire. Walmart Inc. v. Cuker Inter- 
active, LLC, 949 F.3d 1101 (8th Cir. 2020). 


SUBTITLE 7. CONSUMER PROTECTION 


CHAPTER 88 
DECEPTIVE TRADE PRACTICES 


SUBCHAPTER 1 — GENERAL PROVISIONS 


4-88-113. Civil enforcement and remedies — Suspension or for- 
feiture of charter, franchise, etc. 


CASE NOTES 


Actual Damages. 
It was not necessary to determine 


whether the 2017 amendment to this sec- 
tion, requiring “actual financial loss”, ap- 


9-1-102 


plied to plaintiffs complaint because he 
failed to meet the “actual damage or in- 
jury” requirement of the pre-2017 version 
of this section. Parnell v. FanDuel, Inc., 
2019 Ark. 412, 591 S.W.3d 315 (2019). 
Circuit court properly dismissed a sub- 
scriber’s complaint and class-action alle- 
gations against an internet-based fantasy 
Sports game company for violation of the 
Arkansas Deceptive Trade Practices Act 
and unjust enrichment; while the sub- 
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scriber alleged that the company failed to 
match his $200 deposit as advertised, he 
failed to allege any “actual damage or 
injury” where he made no allegation that 
he was in any way prevented from spend- 
ing or withdrawing his deposit from his 
account and could not demonstrate that 
the company was unjustly enriched. Par- 
nell v. FanDuel, Inc., 2019 Ark. 412, 591 
S.W.3d 315 (2019). 


TITLE 5 


CRIMINAL OFFENSES 


SUBTITLE 1. GENERAL PROVISIONS 


CHAPTER 1 
GENERAL PROVISIONS 


5-1-102. Definitions. 


CASE NOTES 


ANALYSIS 


Physical Injury. 
Serious Physical Injury. 


Physical Injury. 

Circuit court did not err in denying 
defendant’s motion for directed verdict on 
the charge of battery in the second degree 
because the victim, a jailer, testified he 
suffered an abrasion on his forehead dur- 
ing the altercation with defendant; 
scratches and abrasions are sufficient to 
meet the definition of physical injury, and 
the jury was entitled to give credit to the 
victim’s testimony. Chambers v. State, 
2020 Ark. App. 54 (2020). 


Serious Physical Injury. 
Trial court did not abuse its discretion 
in ruling that defendant, charged with 


first-degree battery, was not entitled to a | 
second-degree battery instruction under 
§ 5-13-202(a)(1) because defendant pro- 
vided no rational basis for a second-degree 
battery instruction, as (1) the victim’s 
bullet wounds creating a substantial risk 
of death were a serious injury, (2) defen- 
dant’s claim that the victim’s injury was 
not serious was no basis for the instruc- 
tion, as first- and second-degree battery 
both required a serious physical injury, 
and (3) evidence that defendant shot the 
victim in the neck and in the back as the 
victim fled showed intent to inflict serious 
physical injury. Dixon v. State, 2019 Ark. 
245, 581 S.W.3d 505 (2019). 


7 GENERAL PROVISIONS 5-1-112 
d-1-110. Conduct constituting more than one offense — Pros- 
ecution. 
CASE NOTES 
ANALYSIS unlawful discharge of a firearm from a 


Lesser-Included Offenses. 
Separate Acts. 


Lesser-Included Offenses. 

Trial court did not err in failing to 
instruct the jury on negligent homicide 
because it was not a lesser-included of- 
fense of unlawful discharge of a firearm 
from a vehicle, and defendant’s proffered 
instruction did not meet any of the three 
alternative tests set out in this section 
where the culpable mental state for neg- 
ligent homicide was directed at the act of 
causing the death of another person and 
the culpable mental state for first-degree 


vehicle was directed at the act of discharg- 
ing the firearm. Webb v. State, 2019 Ark. 
App. 436, 587 S.W.3d 252 (2019). 


Separate Acts. 

Trial court did not abuse its discretion 
in denying postconviction relief because 
trial counsel was not ineffective for failing 
to move for dismissal of the charge of 
second-degree sexual assault on double 
jeopardy grounds, as the State presented 
evidence of separate impulses comprising 
separate acts conforming with the defini- 
tions of rape and second-degree sexual 
assault. Sorum v. State, 2019 Ark. App. 
354, 582 S.W.3d 18 (2019). 


9-1-111. Burden of proof — Defenses and affirmative defenses — 


Presumption. 


CASE NOTES 


Cited: Peoples v. State, 2019 Ark. App. 
559, 590 S.W.3d 783 (2019). 


5-1-112. Affirmative defense — Former prosecution for same 


offense. 


CASE NOTES 


Overruling Necessity. 

Defendant’s retrial did not violate 
double jeopardy because the circuit court 
did not abuse its discretion in sua sponte 
declaring a mistrial due to an overruling 
necessity, based on (1) a number of cir- 
cumstances outside the control of the 


court and the State, including the unex- 
pected unavailability of an interpreter for 
a second day of trial and a full docket the 
rest of the week, and (2) the court’s efforts 
to try to complete the trial in one day. 
Vasquez-Ramirez v. State, 2019 Ark. App. 
599591, S:Wisd 3879 (2019); 


5-2-202 


CRIMINAL OFFENSES 


CHAPTER 2 
PRINCIPLES OF CRIMINAL LIABILITY 


SUBCHAPTER 2 — CULPABILITY 


5-2-202. Culpable mental states — Definitions. 


CASE NOTES 


ANALYSIS 


Knowingly. 
Recklessly. 


Knowingly. 

Evidence was sufficient to support de- 
fendant’s conviction of murder in the first 
degree under § 5-10-102(a)(3) where the 
victim was the youngest of defendant’s 
children, a forensic examiner and experts 
testified that he had died of starvation, 
evidence showed that defendant had with- 
held formula from him, and defendant 
had previously cared for the victim’s five 
other premature siblings, all of whom sur- 
vived infancy; there was substantial evi- 
dence presented to support a conclusion 
that defendant, who had an IQ of 75, was 
aware of the risk caused by the infant’s 
obvious malnourishment and that she 
was aware that it was practically certain 
her conduct would cause the infant’s 


death. Bowman v. State, 2019 Ark. App. 
469, 588 S.W.3d 129 (2019). 


Recklessly. 

Although the circuit court in a bench 
trial incorrectly held that the applicable 
culpable mental state was strict lability 
in a DWI case under § 5-65-103 that did 
not involve alcohol, defendant’s conviction 
was affirmed where the circuit court made 
an alternative finding under the correct 
standard that the State had submitted 
proof sufficient to satisfy reckless conduct 
under § 5-2-203 and this section; the tes- 
timony of the officer, the pharmacist ex- 
pert, and the defendant provided suffi- 
cient evidence to support a finding that 
defendant acted recklessly in taking pre- 
scribed barbiturates (for her migraine) 
and then operating a motor vehicle. Cord- 
ero v. State, 2019 Ark. App. 484, 588 
S.W.3d 369 (2019). 


5-2-203. Culpable mental states — Interpretation of statutes. 


CASE NOTES 


Recklessly. 

Although the circuit court in a bench 
trial incorrectly held that the applicable 
culpable mental state was strict lability 
in a DWI case under § 5-65-103 that did 
not involve alcohol, defendant’s conviction 
was affirmed where the circuit court made 
an alternative finding under the correct 
standard that the State had submitted 
proof sufficient to satisfy reckless conduct 


under subsection (b) of this section and 
§ 5-2-202; the testimony of the officer, the 
pharmacist expert, and the defendant pro- 
vided sufficient evidence to support a find- 
ing that defendant acted recklessly in 
taking prescribed barbiturates (for her 
migraine) and then operating a motor 
vehicle. Cordero v. State, 2019 Ark. App. 
484, 588 S.W.3d 369 (2019). 
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5-2-312 


9-2-204. Elements of culpability — Exceptions to culpable men- 
tal state requirement. 


CASE NOTES 


Mental State. 

Candidate for circuit court judge was 
not disqualified from running due to his 
conviction for a violation of § 27-14-306, 
the fictitious motor vehicle tags statute, as 
misdemeanor “infamous crimes” under 
Ark. Const. Art. 5, § 9 and § 7-1-101 are 
misdemeanor offenses in which “the 
finder of fact was required to find, or the 
defendant to admit, an act of deceit, fraud, 
or false statement”, and the appellate 
court could not say that a violation of 
§ 27-14-306 required a finding or admis- 
sion of deceit, fraud, or false statement. 
Weeks v. Thurston, 2020 Ark. 64 (2020). 


While deceit, fraud, or a false statement 
certainly can be present in a violation of 
§ 27-14-306, a finder of fact is not re- 
quired under the statute to find deceit, 
fraud, or a false statement. Furthermore, 
only one of the three ways a person can 
violate § 27-14-306 requires a culpable 
mental state—knowingly permitting; un- 
der this section, a culpable mental state is 
not required if the offense is a violation 
and a culpable mental state is not ex- 
pressly included in the definition of the 
offense. Weeks v. Thurston, 2020 Ark. 64 
(2020). 


SUBCHAPTER 3 — MentraL DISEASE oR DEFECT 


5-2-306. Access to defendant by examiners of his or her choice. 


CASE NOTES 


Timely Request. 

Defendant’s motion for continuance 
filed the day before trial to obtain an 
independent examination to support an 
affirmative defense of lack of criminal 
responsibility was properly denied as he 
had ample time to pursue an independent 
evaluation before trial, but instead 
planned to wait and see what the state 
hospital’s report would conclude before 
seeking to obtain his own experts for an 


evaluation; although the state hospital’s 
report was not provided until shortly be- 
fore trial, a defendant who employs such a 
“wait and see” strategy is not acting dili- 
gently in attempting to secure the neces- 
sary information on which to build a de- 
fense of mental disease or defect. In 
addition, defendant failed to show any 
prejudice from the denial of the continu- 
ance. Hendrix v. State, 2019 Ark. 351, 588 
S.W.3d 17 (2019). 


5-2-312. Lack of criminal responsibility — Affirmative defense. 


CASE NOTES 


Mental Disease or Defect. 

Trial court, acting as the factfinder, 
chose to credit the testimony of a sheriffs 
deputy that defendant was high on meth- 
amphetamine at the time of a crime over 
the opinion of a doctor, who performed 
psychological evaluations of defendant, 
that defendant was suffering from a men- 


tal disease, schizoaffective disorder. The 
court was entitled to believe the deputy’s 
testimony over the doctor’s testimony and 
to decide that defendant did not prove the 
defense of mental disease by a preponder- 
ance of the evidence. Sharp v. State, 2019 
Ark. App. 506, 588 S.W.3d 770 (2019). 


0-2-328 
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5-2-328. Examination of defendant — Affirmative defense of 
lack of criminal responsibility. 


CASE NOTES 


Continuance. 

Defendant’s motion for continuance 
filed the day before trial to obtain an 
independent examination to support an 
affirmative defense of lack of criminal 
responsibility was properly denied as he 
had ample time to pursue an independent 
evaluation before trial, but instead 
planned to wait and see what the state 
hospital’s report would conclude before 
seeking to obtain his own experts for an 


evaluation; although the state hospital’s 
report was not provided until shortly be- 
fore trial, a defendant who employs such a 
“wait and see” strategy is not acting dili- 
gently in attempting to secure the neces- 
sary information on which to build a de- 
fense of mental disease or defect. In 
addition, defendant failed to show any 
prejudice from the denial of the continu- 
ance. Hendrix v. State, 2019 Ark. 351, 588 
S.W.3d 17 (2019). 


SUBCHAPTER 6 — JUSTIFICATION 


5-2-602. Defense. 


CASE NOTES 


General Denial and Justification. 

In a bench trial resulting in defendant’s 
convictions for aggravated assault on a 
family member and aggravated assault, 
the circuit court erred as a matter of law 
in refusing to consider the defense of jus- 
tification by ruling that defendant could 
not present the inconsistent defenses of a 
general denial and justification; where 
there is evidence that would support a 


finding of self-defense, case law has held 
that a jury instruction is appropriate not- 
withstanding defendant’s testimony that 
he did not commit the crime. Thus, the 
circuit court committed an error of law in 
ruling that defendant was required to 
choose between the defenses of general 
denial and justification. Gray v. State, 
2019 Ark. App. 5438, 590 S.W.3d 177 
(2019). 


5-2-607. Use of deadly physical force in defense of a person. 


CASE NOTES 


ANALYSIS 
Evidence. 
Preservation for Review. 
Self-Defense. 
Evidence. 


Concerning the second-degree murder 
conviction, there was substantial evidence 
to refute defendant’s claim that she was 
justified in using deadly physical force 
because the eyewitness testified that the 
victim never struck or even touched defen- 
dant before she attacked him from behind 
with a knife as the victim was walking 
away from her holding his infant daugh- 
ter; although defendant claimed to have 


been punched in the face and dragged on 
the ground by the victim, she had no 
injuries to substantiate those claims; and 
the medical examiner testified that the 
victim died as a result of being forcefully 
stabbed over the shoulder with a knife 
from behind and that, in addition to that 
fatal wound, the victim had been stabbed 
or cut multiple additional times with the 
knife. Gillard v. State, 2019 Ark. App. 438, 
586 S.W.3d 703 (2019). 


Preservation for Review. 

In an appeal of convictions for second- 
degree battery and aggravated residential 
burglary, the appellate court could not 
address defendant’s argument that the 
evidence was insufficient to negate self- 
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defense because it was not preserved for 
appeal. Defendant’s directed-verdict mo- 
tion to the circuit court did not mention 
self-defense or the elements of self-de- 
fense the State failed to negate. Thomp- 
son v. State, 2019 Ark. App. 391 (2019). 


Self-Defense. 

In a first-degree murder trial, there was 
substantial evidence supporting the jury’s 
verdict that the State disproved defen- 


5-3-401 


dant’s justification defense; there was no 
other weapon found in the car with the 
victim, who was shot in the head from 
behind, defendant immediately fled the 
scene, defendant admitted it was his im- 
mediate reaction to shoot in response to 
the victim’s grabbing him, and justifica- 
tion was a question of fact for the jury to 
resolve. Jimmerson v. State, 2019 Ark. 
App. 578, 590 S.W.3d 764 (2019). 


CHAPTER 3 
INCHOATE OFFENSES 


SUBCHAPTER 2 — CRIMINAL ATTEMPT 


5-3-201. Conduct constituting attempt. 


CASE NOTES 


Attempted Sexual Assault. 

Defendant was charged with second- 
degree sexual assault but convicted of the 
lesser-included offense of attempted sec- 
ond-degree sexual assault and his suffi- 


ciency argument was not preserved for | 


review; defendant’s directed-verdict mo- 
tion, which the trial court denied, per- 
tained to the completed offense of second- 
degree sexual assault, and not its 


attempt, and to the extent the “mens rea” 
argument was even preserved, the jury 
could assume that defendant’s purposeful 
acts of touching the 16-year-old victim’s 
vagina and attempting to lift her shirt, 
combined with the questions he was ask- 
ing her, were attempts to have sexual 
contact with her for his sexual gratifica- 
tion. Perea v. State, 2019 Ark. App. 426, 
586 S.W.3d 690 (2019). 


SUBCHAPTER 4 — CRIMINAL CONSPIRACY 


5-3-401. Conduct constituting conspiracy. 


CASE NOTES 


Evidence. 

Evidence was sufficient to support de- 
fendant’s conviction of conspiracy to de- 
liver where a _ confidential informant 
bought methamphetamine in a transac- 
tion that occurred in a vehicle occupied by 
defendant driver and the codefendant; the 


jury could reasonably conclude that defen- 
dant and codefendant were working to- 
gether to deliver methamphetamine and 
that defendant assisted in that effort. 
Baker v. State, 2019 Ark. App. 515, 588 
S.W.3d 844 (2019). 


9-4-1083 
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CHAPTER 4 
DISPOSITION OF OFFENDERS 


SUBCHAPTER 1 — GENERAL PROVISIONS 


5-4-103. Sentencing — Role of jury and court. 


CASE NOTES 


Authority of Court. 

After the jury’s confusion resulted in 
the jury returning two verdict forms, one 
recommending an alternative sentence of 
probation without specifying a term and 
the other recommending only a fine, there 
was no error when the circuit court ac- 
cepted a sentencing agreement allowing 
the court to sentence defendant to a term 
of years of probation rather than resub- 
mitting the matter to the jury. Barfield v. 
State, 2019 Ark. App. 501, 588 S.W.3d 412 
(2019). 

After the jury’s confusion resulted in 
the jury returning two verdict forms, one 
recommending an alternative sentence of 


probation without specifying a term and 
the other recommending only a fine, the 
circuit court did not abuse its discretion in 
sentencing defendant to 10 years’ proba- 
tion and imposing a $3,500 fine; defense 
counsel agreed to allow the court to sen- 
tence defendant to a term of years of 
probation rather than resubmitting the 
matter to the jury and the circuit court 
accepted the jury’s alternative sentencing 
recommendation of probation and _ ex- 
pressly advised defendant that the fine 
was imposed as a condition of the proba- 
tion. Barfield v. State, 2019 Ark. App. 501, 
588 S.W.3d 412 (2019). 


SUBCHAPTER 2 — FINES, Costs, AND RESTITUTION 


5-4-205. Restitution. 


CASE NOTES 


Revocation Proper. 

Revocation of probation and suspended 
imposition of sentence upheld. Webster v. 
State, 2019 Ark. App. 454, 588 S.W.3d 95 
CAML, 

Circuit court’s decision to revoke defen- 
dant’s probation was not clearly against 
the preponderance of the evidence due to 


defendant’s failure to pay monthly resti- 
tution as ordered; the State showed the 
nonpayment was willful based on evi- 
dence defendant’s disability income ex- 
ceeded her expenses, which included non- 
essential items, including cable television. 
Young v. State, 2019 Ark. App. 580, 591 
S.W.3d 385 (2019). 


SUBCHAPTER 3 — SUSPENSION OR PROBATION 


5-4-303. Conditions of suspension or probation. 


CASE NOTES 


Written Notice. 

Contrary to defendant’s argument on 
appeal of the revocation of his suspended 
imposition of sentence, the requirement in 


subsection (e) of this section concerning a 
written statement is not an issue of sub- 
ject-matter jurisdiction that can be raised 
at any time; instead, defendant waived 
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the argument by not objecting on that 
basis at the revocation hearing. Gilbreth 
v. State, 2020 Ark. App. 86 (2020). 


5-4-403 


0-4-322. District court or city court — Probation — Fees and 


fines authorized. 


CASE NOTES 


Judicial Immunity. 

In a private probation company’s 42 
U.S.C. § 1983 action, stemming from two 
Craighead County district court judges’ 
implementation of an amnesty program 
forgiving probation fees, the judges were 
entitled to judicial immunity because such 


action was related to district courts’ au- 
thorized functions; Arkansas !aw provided 
that the district courts had jurisdiction to 
modify or dismiss probation sentences and 
conditions of misdemeanor offenders. Jus- 
tice Network Inc. v. Craighead Cty., 931 
F.3d 753 (8th Cir. 2019). 


SUBCHAPTER 4 — IMPRISONMENT 


5-4-401. Sentence. 


CASE NOTES 


Propriety of Sentence. 

Defendant’s sentence for 26 years for 
residential burglary and theft of property 
worth more than $1,000 but less than 


$5,000 was not excessive because, while at 
the maximum, the sentence was within 
the statutory range. Bass v. State, 2019 
Ark. App. 407 (2019). 


5-4-403. Multiple sentences — Concurrent and consecutive 
terms. 
CASE NOTES 
ANALYSIS and the written order imposing consecu- 


Consecutive Sentences. 
Discretion of Court. 


Consecutive Sentences. 

Even though the jury recommended 
concurrent sentences, there was no re- 
versible error in the trial court’s imposi- 
tion of consecutive sentences for the ter- 
roristic acts convictions, to run 
consecutively to the first-degree murder 
life sentence, because the trial court was 
not bound by the jury’s recommendation 


tive sentences controlled over the trial 
court’s oral ruling. Ellis v. State, 2019 Ark. 
286, 585 S.W.3d 661 (2019). 


Discretion of Court. 

It is well settled that it is within the 
discretion of the circuit court to decide 
whether a defendant’s sentences run con- 
currently or consecutively, and defendant 
bears the heavy burden to establish that 
the circuit court abused or failed to exer- 
cise that discretion. Clark v. State, 2019 
Ark. App. 362, 584 S.W.3d 680 (2019). 


5-4-404 
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5-4-404. Credit for time spent in custody. 


| CASE NOTES 


ANALYSIS 


Entitlement to Credit. 
Preservation for Review. 


Entitlement to Credit. 

- Defendant did not demonstrate that he 
was entitled to an additional 100 days of 
jail-time credit; however, defendant was 
entitled to an additional 50 days’ jail-time 
credit, which was the number of days 
between the date of his original arrest and 
the date he signed the terms and condi- 
tions of probation. Howard v. State, 2019 
Ark. App. 604 (2019). 


Preservation for Review. 

Because defendant did not request jail- 
time credit below, either directly or in an 
Ark. R. Crim. P. 37 petition, his claim was 
not properly preserved and could not be 
raised for the first time on appeal. Weath- 


erford v. State, 2019 Ark. App. 536, 590 
S.W.3d 172 (2019). 

Even though defendant claimed his sen- 
tence was illegal, and could be raised for 
the first time on appeal because the circuit 
court’s failure to award jail-time credit 
would require him to serve more than the 
maximum amount of time designated in 
the statutes for his offenses, defendant’s 
sentence was not illegal on its face be- 
cause the sentence was within the maxi- 
mum prescribed by law; instead, a com- 
plaint for jail-time credit is a request for 
modification of a sentence imposed in an 
illegal manner. Weatherford v. State, 2019 
Ark. App. 536, 590 S.W.3d 172 (2019). 

Although defendant did not articulate a 
specific amount of jail-time credit in the 
lower court, his argument on appeal was 
preserved because he did motion the lower 
court for jail-time credit. Howard v. State, 
2019 Ark. App. 604 (2019). 


SUBCHAPTER 5 — EXTENDED TERM OF IMPRISONMENT 


5-4-501. Habitual offenders — Sentencing for felony. 


CASE NOTES 


ANALYSIS 


Convictions. 


—Tried As Adult. 
Convictions. 


—Tried As Adult. 
Defendant’s habitual offender sentence 
to a term of life imprisonment was af- 


firmed where he had committed two prior 
violent felonies as a minor but was tried 
as an adult, those prior convictions were 
properly admitted, and defendant and the 
State acknowledged that defendant would 
receive an automatic life sentence for be- 
ing a “three striker” under this section. 
Price v. State, 2019 Ark. 323, 588 S.W.3d 1 
(2019). 


5-4-504. Habitual offenders — Proof of previous conviction. 


CASE NOTES 


Proof. 

Circuit court did not abuse its discretion 
in admitting the Department of Correc- 
tion pen pack and an uncertified copy of a 
court of appeals opinion for sentencing- 
enhancement purposes; although the pen 
pack incorrectly reflected a guilty plea to 
two prior felonies, it included defendant’s 


prior convictions, offense dates, sentenc- 
ing dates, felony classifications, and sen- 
tences for each conviction, and the appel- 
late opinion showed that the conviction 
and sentence were affirmed. Although nei- 
ther of the documents strictly complied 
with subsection (b) of this section, the 
documents did satisfy the circuit court 
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beyond a reasonable doubt under subsec- 
tion (a) of this section that defendant had 
been found guilty of the prior felonies. 


DISPOSITION OF CONTRABAND AND SEIZED PROPERTY  5-5-101 


Rayburn v. State, 2019 Ark. 254, 583 
S.W.3d 385 (2019). 


SUBCHAPTER 6 — TRIAL AND SENTENCE — CapritaAL MurRDER 


5-4-603. Findings required for death sentence — Harmless error 


review. 


CASE NOTES 


Cited: Grubbs v. State, 2020 Ark. 42 
(2020). 


5-4-604. Aggravating circumstances. 


CASE NOTES 


ANALYSIS 


Great Risk of Death to One Other Than 
Victim. 
Victim Impact Evidence. 


Great Risk of Death to One Other 
Than Victim. 

Jury did not have to resort to specula- 
tion or conjecture to conclude that defen- 
dant knowingly placed an individual in 
great risk of death, as defendant fired his 
gun twice in her immediate direction and 
the second shot hit her in the arm. Defen- 
dant knew that the individual was stand- 
ing next to another person, and knew that 
he was employing deadly force, having 


just killed his wife. Accordingly, the circuit 
court did not err in submitting that aggra- 
vating circumstance to the jury. Reid v. 
State, 2019 Ark. 363, 588 S.W.3d 725 
(2019). 


Victim Impact Evidence. 

In a capital murder case, the State did 
not suggest that victim-impact evidence 
should be viewed as an aggravating cir- 
cumstance. Instead, during closing argu- 
ment, the State urged the jury to weigh 
defendant’s emotional distress against the 
emotional distress he inflicted on his fam- 
ily. The circuit court did not abuse its 
discretion in allowing the State’s argu- 
ment. Reid v. State, 2019 Ark. 363, 588 
S.W.3d 725 (2019). 


CHAPTER 5 


DISPOSITION OF CONTRABAND AND SEIZED 
PROPERTY 


SUBCHAPTER 1 — GENERAL PROVISIONS 


5-5-101. Disposition of contraband and seized property. 


CASE NOTES 


Burden of Proof. 

When the rightful owner of seized prop- 
erty files a motion to have the property 
returned and the State claims the seized 
property is contraband, the burden of 
proof is on the State to prove by a prepon- 


derance of the evidence that the seized 
property is contraband. Herron v. State, 
2019 Ark. App. 3867, 583 S.W.3d 408 
(2019): 

Defendant was entitled to the return of 
seized property—a shotgun—because the 


o-10-101 


circuit court clearly erred in finding that 
the shotgun was contraband; the State, 
which called no witnesses and presented 
no evidence in support of its contention 
that the shotgun had been used in the 
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commission of a felony, failed to meet its 
burden of proving that the shotgun was 
contraband. Herron v. State, 2019 Ark. 
App. 367, 583 S.W.3d 408 (2019). 


SUBTITLE 2. OFFENSES AGAINST THE PERSON 


CHAPTER 10 
HOMICIDE 


5-10-101. Capital murder. 


CASE NOTES 
ANALYSIS Evidence. 
Evidence was sufficient to convict defen- 
Accomplice. dant of capital murder with the premedi- 
Evidence. tated and deliberated purpose of causing 
A the victim’s death because the accom- 
Accomplice. 


Denying defendant’s motion for directed 
verdict on the capital felony murder and 
aggravated robbery charges was not error 
where the State presented evidence that 
two people were involved in the crime, the 
vehicle used in the crime belonged to 
defendant’s girlfriend, and a handgun 
that forensically matched the bullets and 
shell casings found at the crime scene as 
well as a nearly empty bottle of numeri- 
cally related whiskey were found in defen- 
dant’s apartment. The jury was free to 
conclude that defendant was the shooter 
or the shooter's accomplice. Finley v. 
State, 2019 Ark. 336, 587 S.W.3d 223 
(2019). 


plices’ testimony was corroborated by de- 
fendant’s statement to police, forensic evi- 
dence, and_ testimony from _ other 
witnesses; the medical examiner (ME) tes- 
tified that the victim died from internal 
blood loss caused by multiple blunt force 
injuries; defendant instructed the accom- 
plices to beat the victim with baseball 
bats; the ME found oil on the victim’s 
inner thighs and in her vagina, which was 
consistent with chainsaw oil; and defen- 
dant told the accomplices to use chainsaw 
oil as a lubricant and to shove a baseball 
bat inside the victim’s vagina. Chumley v. 
State, 2019 Ark. 383, 590 S.W.3d 154 
(2019). 


5-10-102. Murder in the first degree. 


CASE NOTES 
ANALYSIS Accomplice. 
Sufficient evidence supported defen- 
Accomplice. dant’s conviction for the first-degree mur- 
Defenses. der of her four-year-old daughter because 
Evidence. the jury—which viewed autopsy photo- 


Furtherance or Perpetration of Felony. 
Instructions. 

Intent. 

—Evidence. 

—Knowingly. 


graphs and heard testimony describing 
the numerous bruises and other injuries 
covering the victim’s body—could have 
concluded that defendant knew or had 
reasonable cause to know of the abuse of 
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the victim by defendant’s boyfriend and 
failed to make a proper effort to prevent it, 
thus making defendant guilty as an ac- 
complice. Dycus v. State, 2019 Ark. App. 
385, 585 S.W.3d 167 (2019). 


Defenses. 

In a first-degree murder trial, there was 
substantial evidence supporting the jury’s 
verdict that the State disproved defen- 
dant’s justification defense; there was no 
other weapon found in the car with the 
victim, who was shot in the head from 
behind, defendant immediately fled the 
scene, defendant admitted it was his im- 
mediate reaction to shoot in response to 
the victim’s grabbing him, and justifica- 
tion was a question of fact for the jury to 
resolve. Jimmerson v. State, 2019 Ark. 
App. 578, 590 S.W.3d 764 (2019). 


Evidence. 

Substantial evidence supported defen- 
dant’s first-degree felony murder convic- 
tion where the jury heard eyewitness tes- 
timony that he facilitated, encouraged, 
and participated in the victim’s murder 
during the course of the aggravated rob- 
bery that evening at a gambling house. 
Price v. State, 2019 Ark. 323, 588 S.W.3d 1 
(2019). 

Even though another person initially 
confessed to the murder, substantial evi- 
dence supported a first-degree murder 
conviction against defendant where the 
other person testified, inter alia, that she 
heard a shot and that defendant had 
dragged the victim’s body, positioned the 
victim’s truck over the body, and lit the 
truck on fire, and another witness testi- 
fied that defendant had asked for help 
acquiring a gun earlier that day and that 
he saw defendant at the crime scene the 
afternoon of the murder. Terrell v. State, 
2019 Ark. App. 433, 587 S.W.3d 594 
(2019). 

Evidence was sufficient to support de- 
fendant’s first-degree murder conviction 
because the jury could have found that he 
acted with the purpose of causing the 
victim’s death, despite defendant’s con- 
tentions concerning PTSD; two bullet 
fragments recovered from the victim’s 
brain were fired from defendant’s gun, 
and defendant admitted that he shot his 
gun due to a disagreement with the vic- 
tim, then defendant fled the scene. Jim- 
merson v. State, 2019 Ark. App. 578, 590 
S.W.3d 764 (2019). 


5-10-102 


Sufficient evidence supported defen- 
dant’s conviction by a jury for the first- 
degree murder of her 19-month-old child 
under subdivision (a)(3) of this section; 
the child was determined to have died 
from blunt-force injuries and suffocation . 
and the mother’s only explanation for the 
child’s internal injuries was discounted by 
the forensic pathologist who performed 
the autopsy. Jenkins v. State, 2020 Ark. 
App. 45 (2020). 


Furtherance or 
Felony. 

Evidence was sufficient to support de- 
fendant’s conviction of first-degree felony 
murder, as there was substantial evidence 
that defendant, in the course of and in 
furtherance of committing the terroristic 
act of shooting at an occupied vehicle with 
the intent to cause property damage, 
caused the victim’s death. Holmes v. 
State, 2019 Ark. App. 508 (2019). 


Perpetration of 


Instructions. 

Defendant, charged with first-degree 
murder, was not entitled to a second- 
degree murder instruction because the 
evidence consistently showed defendant 
shot the victim in the head at close range 
in the absence of any provocation. Dixon v. 
State, 2019 Ark. 245, 581 S.W.3d 505 
(ZU 12) 

Defendant, charged with first-degree 
murder, was not entitled to a manslaugh- 
ter instruction because defendant’s inter- 
actions with a third person after defen- 
dant committed a murder did not show 
what defendant’s mental state was when 
he shot the victim. Dixon v. State, 2019 
Ark. 245, 581 S.W.3d 505 (2019). 


Intent. 


—Evidence. 

In a first-degree murder case, defen- 
dant’s motions for directed verdict were 
properly denied as there was sufficient 
evidence that defendant acted with the 
purpose of causing the death of the victim 
because there was testimony that defen- 
dant drew a gun and immediately shot the 
victim in the neck without warning; and 
the jury was shown the video footage of 
the altercation at the club. Jaquize v. 
State, 2019 Ark. 259, 584 S.W.3d 236 
(2019). 


—Knowingly. 
Evidence was sufficient to support de- 
fendant’s conviction of murder in the first 


5-10-103 


degree under subdivision (a)(3) of this 
section where the victim was the youngest 
of defendant’s children, a forensic exam- 
iner and experts testified that he had died 
of starvation, evidence showed that defen- 
dant had withheld formula from him, and 
defendant had previously cared for the 
victim’s five other premature siblings, all 
of whom survived infancy; there was sub- 
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stantial evidence presented to support a 
conclusion that defendant, who had an IQ 
of 75, was aware of the risk caused by the 
infant’s obvious malnourishment and that 
she was aware that it was practically 
certain her conduct would cause the in- 
fant’s death. Bowman v. State, 2019 Ark. 
App. 469, 588 S.W.3d 129 (2019). 


5-10-103. Murder in the second degree. 


CASE NOTES 


ANALYSIS 


Evidence. 
Instructions. 


Evidence. 

Substantial evidence supported the 
jury’s verdict convicting defendant of the 
second-degree murder of a six-month-old 
child. The child’s death was due to violent 
shaking, and the jury could reasonably 
infer that defendant was the person re- 
sponsible. Dulle v. State, 2019 Ark. App. 
378, 582 S.W.3d 28 (2019). 

Circumstantial evidence was sufficient 
to support defendant’s second-degree 
murder conviction; he was the last person 
to be with the victim before her death, 
after the victim’s family lost contact with 
her, defendant had her car keys and the 
cell phone her mother had loaned her, and 
defendant told the victim’s family and 
friends three different stories about where 
she was. Gonzales v. State, 2019 Ark. App. 
600, 589 S.W.3d 505 (2019). 

Defendant’s choking of another person 
for 15 seconds years prior was not inde- 
pendently relevant to show knowledge, 
intent, or absence of mistake; it was clear 


5-10-104. Manslaughter. 


that the State used the prior act evidence 
to argue that because defendant had 
choked a previous girlfriend, he was act- 
ing in conformity with his prior bad acts 
and strangled the victim, which was 
strictly prohibited under Ark. R. Evid. 
404(b). Gonzales v. State, 2019 Ark. App. 
600, 589 S.W.3d 505 (2019). 

State’s attempt to convince the jury that 
defendant had to be guilty of strangula- 
tion based on the evidence that he previ- 
ously choked his former girlfriend in an 
unrelated domestic dispute was the em- 
bodiment of the danger of unfair prejudice 
contemplated by Ark. R. Evid. 4038, and 
the admission was not harmless. While 
the circumstantial evidence was sufficient 
to support a conviction, it was hardly 
overwhelming. Gonzales v. State, 2019 
Ark. App. 600, 589 S.W.3d 505 (2019). 


Instructions. 

Defendant, charged with first-degree 
murder, was not entitled to a second- 
degree murder instruction because the 
evidence consistently showed defendant 
shot the victim in the head at close range 
in the absence of any provocation. Dixon v. 
State, 2019 Ark. 245, 581 S.W.3d 505 
(2019). 


CASE NOTES 


Instructions. 

Defendant, charged with first-degree 
murder, was not entitled to a manslaugh- 
ter instruction because defendant’s inter- 
actions with a third person after defen- 


dant committed a murder did not show 
what defendant’s mental state was when 
he shot the victim. Dixon v. State, 2019 
Ark. 245, 581 S.W.3d 505 (2019). 
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5-10-105. Negligent homicide. 


5-12-103 


CASE NOTES 


ANALYSIS 


Evidence. 
Lesser-Included Offenses. 


Evidence. 

Substantial evidence did not support 
the verdict of guilty of four counts of 
negligent homicide where there was no 
evidence that defendant was speeding, 
driving erratically, under the influence of 
alcohol, or using a phone when the acci- 
dent occurred, he did not receive a traffic 
citation for his conduct, and the State 
failed to present any evidence that defen- 
dant’s purpose for bending over, given the 
situation, amounted to a gross deviation 
from the standard of care. Ledwell v. 


State, 2019 Ark. 334, 587 S.W.3d 536 
(2019). 


Lesser-Included Offenses. 

Trial court did not err in failing to 
instruct the jury on negligent homicide 
because it was not a lesser-included of- 
fense of unlawful discharge of a firearm 
from a vehicle, and defendant’s proffered 
instruction did not meet any of the three 
alternative tests set out in § 5-1-110 
where the culpable mental state for neg- 
ligent homicide was directed at the act of 
causing the death of another person and 
the culpable mental state for first-degree 
unlawful discharge of a firearm from a 
vehicle was directed at the act of discharg- 
ing the firearm. Webb v. State, 2019 Ark. 
App. 486, 587 S.W.3d 252 (2019). 


CHAPTER 12 
ROBBERY 


5-12-1038. Aggravated robbery. 


CASE NOTES 


ANALYSIS 


Accomplice. 
Evidence. 
Harmless Errror. 
Trial Proceedings. 


Accomplice. 

Denying defendant’s motion for directed 
verdict on the capital felony murder and 
aggravated robbery charges was not error 
where the State presented evidence that 
two people were involved in the crime, the 
vehicle used in the crime belonged to 
defendant’s girlfriend, and a handgun 
that forensically matched the bullets and 
shell casings found at the crime scene as 
well as a nearly empty bottle of numeri- 
cally related whiskey were found in defen- 
dant’s apartment. The jury was free to 
conclude that defendant was the shooter 
or the shooter’s accomplice.. Finley  v. 
State, 2019 Ark. 336, 587 S.W.3d 223 
(2019). 


Evidence was insufficient to support de- 
fendant’s convictions for aggravated rob- 
bery and first-degree felony murder be- 
cause there was no evidence that the 
victim was the victim of an intended theft 
apart from the accomplice’s testimony. 
The State showed only that defendant was 
with the accomplice and another alleged 
participant an hour before the victim died 
and that defendant was with another per- 
son in a crowd of gawkers at the location 
where the victim died. Clark v. State, 2019 
Ark. App. 455, 588 S.W.3d 64 (2019). 


Evidence. 

Substantial evidence supported an ag- 
gravated robbery conviction under an ac- 
complice liability theory where a victim’s 
testimony showed that defendant and an 
accomplice stole money from the victim, 
were armed with a deadly weapon, and 
inflicted death upon another victim. Price 
v. State, 2019 Ark. 323, 588 S.W.3d 1 
(2019). 


9-13-201 


Harmless Errror. 

Although the search warrant was in- 
valid with respect to the cigarettes, failure 
to suppress the cigarettes constituted 
harmless error. Excluding the cigarettes, 
the jury nevertheless had overwhelming 
evidence of defendant’s commercial bur- 
glary and aggravated robbery offenses; in 
part, defendant was identified from sur- 
veillance video and a search of his vehicle 
revealed ammunition of the type used by 
the gun in the robberies, as well as a 
bandana that contained his DNA. Jemi- 
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son v. State, 2019 Ark. App. 475, 588 
S.W.3d 359 (2019). 


Trial Proceedings. 

Circuit court properly convicted defen- 
dant of aggravated robbery where defen- 
dant’s directed-verdict motions were not 
specific regarding which elements were 
not met by the State’s evidence nor did 
they specify the elements of aggravated 
robbery; defendant simply argued that 
none of the elements were met. Avery v. 
State, 2019 Ark. App. 405, 585 S.W.3d 742 
(2019). 


CHAPTER 13 
ASSAULT AND BATTERY 


SUBCHAPTER 2 — OFFENSES GENERALLY 


5-13-201. Battery in the first degree. 


CASE NOTES 


ANALYSIS 


Culpable Mental State. 
Second-degree Battery. 


Culpable Mental State. 

Substantial evidence supported defen- 
dant’s first-degree battery conviction un- 
der subdivision (a)(3) of this section aris- 
ing out of a motor vehicle collision where 
he had pled guilty to DWI, thereby admit- 
ting that he possessed the requisite in- 
tent; further, the presence of three differ- 
ent drugs in defendant’s system (although 
there was no quantitative analysis) and 
the testimony showing that he drove at a 
high rate of speed, swerved in and out of 
traffic, crossed the center line, and struck 
the victim’s vehicle head on without any 
indication of an attempt to apply his 
brakes demonstrated an extreme indiffer- 
ence to the value of human life at the time 


of the wreck. Turner v. State, 2019 Ark. 
App. 476, 588 S.W.3d 375 (2019). 


Second-degree Battery. 

Trial court did not abuse its discretion 
in ruling that defendant, charged with 
first-degree battery, was not entitled to a 
second-degree battery instruction under 
§ 5-13-202(a)(1) because defendant pro- 
vided no rational basis for a second-degree 
battery instruction, as (1) the victim’s 
bullet wounds creating a substantial risk 
of death were a serious injury, (2) defen- 
dant’s claim that the victim’s injury was 
not serious was no basis for the instruc- 
tion, as first- and second-degree battery 
both required a serious physical injury, 
and (3) evidence that defendant shot the 
victim in the neck and in the back as the 
victim fled showed intent to inflict serious 
physical injury. Dixon v. State, 2019 Ark. 
245, 581 S.W.3d 505 (2019). 
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ASSAULT AND BATTERY 


5-13-204 


d-13-202. Battery in the second degree. 


CASE NOTES 


ANALYSIS 


Crime of Violence. 
Instructions. 
Physical Injury. 


Crime of Violence. 

District court did not err in considering 
defendant’s previous conviction for aiding 
and abetting distribution of methamphet- 
amine as a controlled substance offense 
for purposes of career offender sentencing 
enhancement under federal law because 
aiding and abetting offenses are included 
in enhancement. In addition, the record of 
conviction demonstrated that defendant 
was convicted for accomplice to second- 
degree battery under subdivision (a)(1) of 
this section, which includes as an element 
the use of physical force. United States v. 
Garcia, 946 F.3d 413 (8th Cir. 2019). 


Instructions. 

Trial court did not abuse its discretion 
in ruling that defendant, charged with 
first-degree battery, was not entitled to a 
second-degree battery instruction under 


5-13-204. Aggravated assault. 
CASE 


Defense or Justification. 

In a bench trial resulting in defendant’s 
convictions for aggravated assault on a 
family member and aggravated assault, 
the circuit court erred as a matter of law 
in refusing to consider the defense of jus- 
tification by ruling that defendant could 
not present the inconsistent defenses of a 
general denial and justification; where 
there is evidence that would support a 


subdivision (a)(1) of this section because 
defendant provided no rational basis for a 
second-degree battery instruction, as (1) 
the victim’s bullet wounds creating a sub- 
stantial risk of death were a serious in- 
jury, (2) defendant’s claim that the vic- 
tim’s injury was not serious was no basis 
for the instruction, as first- and second- 
degree battery both required a serious 
physical injury, and (3) evidence that de- 
fendant shot the victim in the neck and in 
the back as the victim fled showed intent 
to inflict serious physical injury. Dixon v. 
State, 2019 Ark. 245, 581 S.W.3d 505 
(2019). 


Physical Injury. 

Circuit court did not err in denying 
defendant’s motion for directed verdict on 
the charge of battery in the second degree 
because the victim, a jailer, testified he 
suffered an abrasion on his forehead dur- 
ing the altercation with defendant; 
scratches and abrasions are sufficient to 
meet the definition of physical injury, and 
the jury was entitled to give credit to the 
victim’s testimony. Chambers v. State, 
2020 Ark. App. 54 (2020). 


NOTES 


finding of self-defense, case law has held 
that a jury instruction is appropriate not- 
withstanding defendant’s testimony that 
he did not commit the crime. Thus, the 
circuit court committed an error of law in 
ruling that defendant was required to 
choose between the defenses of general 
denial and justification. Gray v. State, 
SULSMATKADD. D439 090" 5.W.od aper 
(2019). 


9-13-301 
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SUBCHAPTER 3 — TERRORISTIC THREATS AND ACTS 


5-13-301. Terroristic threatening. 


CASE NOTES 


ANALYSIS 
Evidence. 
—Sufficient. 
Sufficient Threats. 
Evidence. 
—Sufficient. 


Based on the record before the appellate 
court, which included the victim’s testi- 
mony in the bench trial about what trans- 
pired, and the standard of review, the 
State sufficiently established that defen- 
dant committed the crime of first-degree 


5-13-310. Terroristic act. 


terroristic threatening. Holmes v. State, 
2019 Ark. App. 384, 586 S.W.3d 183 
(2019). 


Sufficient Threats. 

Sufficient evidence supported defen- 
dant’s conviction for making terroristic 
threats based on defendant’s Facebook 
posts threatening the lives of employees of 
the Veterans Administration because it 
was reasonable to take defendant’s posts 
as a true threat, given defendant’s mili- 
tary training. Lilly v. State, 2020 Ark. 
App. 88 (2020). 


CASE NOTES 


Sufficiency of Evidence. 

Although defendant claimed that the 
only evidence of his intent was the state- 
ment he gave to police that the gun acci- 
dentally went off, the evidence was suffi- 
cient to support his conviction of a 
terroristic act because there was evidence 
that defendant honked his horn at the car 
in front of him at a stop sign, that the 


other driver honked back, and then defen- 
dant exited his vehicle and shot at the 
other vehicle, kiliing one of its occupants; 
in addition, defendant’s attorney conceded 
during argument at trial that the evidence 
was sufficient to withstand a motion for 
directed verdict as to the terroristic act. 
Holmes v. State, 2019 Ark. App. 508, 588 
S.W.3d 835 (2019). 


CHAPTER 14 
SEXUAL OFFENSES 


SUBCHAPTER 1 — GENERAL PROVISIONS 


5-14-103. Rape. 


CASE NOTES 


ANALYSIS 


Assistance of Counsel. 
Evidence. 
—Admissibility. 
—Sufficiency. 
Lesser-Included Offenses. 


Assistance of Counsel. 

Trial court did not abuse its discretion 
in denying postconviction relief because 
trial counsel was not ineffective for failing 
to move for dismissal of the charge of 
second-degree sexual assault on double 
jeopardy grounds, as the State presented 
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evidence of separate impulses comprising 
separate acts conforming with the defini- 
tions of rape and second-degree sexual 
assault. Sorum v. State, 2019 Ark. App. 
354, 582 S.W.3d 18 (2019). 

Trial court did not abuse its discretion 
in denying postconviction relief because 
trial counsel was not ineffective for failing 
to inform the jury that rape included the 
element of sexual gratification; there was 
testimony that counsel did not do away 
with the element of sexual gratification 
but instead chose to focus the jury’s atten- 
tion on the element of penetration as a 
matter of trial strategy. Sorum v. State, 
2019 Ark. App. 354, 582 S.W.3d 18 (2019). 


Evidence. 


—Admissibility. 

Even though the trial court violated 
defendant’s right to confrontation under 
the Sixth Amendment by allowing a sub- 
stitute analyst to testify regarding the 
results of a DNA test performed by an- 
other analyst, the error was harmless 
beyond a reasonable doubt; the victim’s 
vivid description of being raped repeat- 
edly and painfully by defendant consti- 
tuted sufficient evidence to sustain his 
convictions of rape and second-degree 
sexual assault. Alejandro-Alvarez _ v. 
State, 2019 Ark. App. 450, 587 S.W.3d 269 
(2019). 


5-14-124 


—Sufficiency. 

In a case under subdivision (a)(3) of this 
section, defendant’s challenge to the suffi- 
ciency of the evidence was not preserved 
because he made only a general directed 
verdict motion without specifying the re- 
spect in which the evidence was deficient; 
and, in any event, the victim’s testimony 
was substantial evidence to support de- 
fendant’s convictions and credibility de- 
terminations are within the jury’s prov- 
ince. Peoples v. State, 2019 Ark. App. 559, 
590 S.W.3d 783 (2019). 


Lesser-Included Offenses. 

Trial court did not abuse its discretion 
in refusing defendant’s proffered jury in- 
struction because first-degree sexual as- 
sault under § 5-14-124(a)(1)(C) is not a 
lesser-included offense of guardian rape 
under subdivision (a)(4)(A)(i) of this sec- 
tion, as first-degree sexual assault con- 
tains an additional element that guardian 
rape does not—proof that the minor is not 
the actor’s spouse; and even if first-degree 
sexual assault were a lesser-included of- 
fense, there would be no rational basis on 
which to allow the jury instruction be- 
cause defendant claimed that he was in- 
nocent of the allegations. Matlock v. State, 
2019 Ark. App. 470, 588 S.W.38d 152 
(2019). 


5-14-124. Sexual assault in the first degree. 


CASE NOTES 


Lesser-Included Offense. 

Trial court did not abuse its discretion 
in refusing defendant’s proffered jury in- 
struction because first-degree sexual as- 
sault under subdivision (a)(1)(C) of this 
section is not a lesser-included offense of 
guardian rape under § 5-14- 
103(a)(4)(A)G), as first-degree sexual as- 
sault contains an additional element that 


guardian rape does not—proof that the 
minor is not the actor’s spouse; and even if 
first-degree sexual assault were a lesser- 
included offense, there would be no ratio- 
nal basis on which to allow the jury in- 
struction because defendant claimed that 
he was innocent of the allegations. Mat- 
lock v. State, 2019 Ark. App. 470, 588 
S.W.3d 152 (2019). 


0-14-125 
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5-14-125. Sexual assault in the second degree. 


CASE NOTES 


ANALYSIS 


Directed Verdict. 
Evidence. 
—Admissibility. 
—Sufficiency. 
Ineffective Assistance. 


Directed Verdict. 

Defendant was charged with second- 
degree sexual assault but convicted of the 
lesser-included offense of attempted sec- 
ond-degree sexual assault and his suffi- 
ciency argument was not preserved for 
review; defendant’s directed-verdict mo- 
tion, which the trial court denied, per- 
tained to the completed offense of second- 
degree sexual assault, and not its 
attempt, and to the extent the “mens rea” 
argument was even preserved, the jury 
could assume that defendant’s purposeful 
acts of touching the 16-year-old victim’s 
vagina and attempting to lift her shirt, 
combined with the questions he was ask- 
ing her, were attempts to have sexual 
contact with her for his sexual gratifica- 
tion. Perea v. State, 2019 Ark. App. 426, 
586 S.W.3d 690 (2019). 


Evidence. 


—Admissibility. 

Even though the trial court violated 
defendant’s right to confrontation under 
the Sixth Amendment by allowing a sub- 
stitute analyst to testify regarding the 
results of a DNA test performed by an- 
other analyst, the error was harmless 


beyond a reasonable doubt; the victim’s 
vivid description of being raped repeat- 
edly and painfully by defendant consti- 
tuted sufficient evidence to sustain his 
convictions of rape and second-degree 
sexual assault. Alejandro-Alvarez _ v. 
State, 2019 Ark. App. 450, 587 S.W.3d 269 
(2019). 


—Sufficiency. 

Substantial evidence supported defen- 
dant’s conviction for second-degree sexual 
assault under subdivision (a)(3) of this 
section, where he acknowledged that he 
touched the 12-year-old victim’s breast, 
the jury was not required to believe his 
stated intent, but was free to look at all 
the evidence, which included testimony 
that he continued to touch the victim’s 
breast after she told him to stop, that he 
told her not to tell anyone what had hap- 
pened, and that he initially minimized the 
act but confessed when confronted by the 
victim’s mother. Barfield v. State, 2019 
Ark. App. 501, 588 S.W.3d 412 (2019). 


Ineffective Assistance. 

Trial court did not abuse its discretion 
in denying postconviction relief because 
trial counsel was not ineffective for failing 
to move for dismissal of the charge of 
second-degree sexual assault on double 
jeopardy grounds, as the State presented 
evidence of separate impulses comprising 
separate acts conforming with the defini- 
tions of rape and second-degree sexual 
assault. Sorum v. State, 2019 Ark. App. 
354, 582 S.W.3d 18 (2019). 


CHAPTER 16 
VOYEURISM OFFENSES 


5-16-101. Crime of video voyeurism. 


CASE NOTES 


Evidence Sufficient. 

Evidence was sufficient to support the 
video voyeurism conviction where the vic- 
tims, defendant’s adopted teenage daugh- 


ters, had not consented to defendant’s 
actions and clearly had a reasonable ex- 
pectation that defendant would not view, 
film, or photograph them behind their 
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closed bedroom and bathroom doors in the 
manner he did. Devries v. State, 2019 Ark. 
App. 478, 588 S.W.3d 139 (2019). 


5-27-306 


SUBTITLE 3. OFFENSES INVOLVING FAMILIES, 
DEPENDENTS, ETC. 


CHAPTER 26 
OFFENSES INVOLVING THE FAMILY 


SUBCHAPTER 3 — Domestic BarrERING AND ASSAULT 


5-26-306. Aggravated assault on a family or household member. 


CASE NOTES 


ANALYSIS 


Defense or Justification. 
Evidence. 


Defense or Justification. 

In a bench trial resulting in defendant’s 
convictions for aggravated assault on a 
family member and aggravated assault, 
the circuit court erred as a matter of law 
in refusing to consider the defense of jus- 
tification by ruling that defendant could 
not present the inconsistent defenses of a 
general denial and justification; where 
there is evidence that would support a 
finding of self-defense, case law has held 
that a jury instruction is appropriate not- 
withstanding defendant’s testimony that 
he did not commit the crime. Thus, the 
circuit court committed an error of law in 


ruling that defendant was required to 
choose between the defenses of general 
denial and justification. Gray v. State, 
2019 Ark. App. 548, 590 S.W.3d 177 
(2019). 


Evidence. 

Substantial evidence supported defen- 
dant’s conviction in a bench trial of aggra- 
vated assault on a family or household 
member because defendant repeatedly 
punched the victim, his girlfriend, in the 
head and face while brandishing an open 
pocketknife, which could certainly create 
a substantial danger of death or serious 
physical injury; and the victim sustained 
a cut on her ear as defendant had the 
knife in his hand while he was punching 
her. Williams v. State, 2019 Ark. App. 518, 
588 S.W.3d 833 (2019). 


CHAPTER 27 
OFFENSES AGAINST CHILDREN OR INCOMPETENTS 


SUBCHAPTER 3 — ARKANSAS PROTECTION OF CHILDREN AGAINST 
EXPLOITATION Act oF 1979 


5-27-306. Internet stalking of a child. 


CASE NOTES 


Evidence. 

Circuit court erred in denying defen- 
dant’s directed verdict motion on the 
charge of internet stalking of a child; 


while the text messages between defen- 
dant and the victim showed that they 
discussed meeting for sexual activity, they 
did not demonstrate that defendant made 


0-27-602 


a determined attempt to plan to meet the 
victim. Taliaferro v. State, 2020 Ark. App. 
68 (2020). 
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SUBCHAPTER 6 — CompuTER Crimes AGainst MINORS 


5-27-602. Distributing, possessing, or viewing of matter depict- 
ing sexually explicit conduct involving a child. 


CASE NOTES 


ANALYSIS 


Evidence Sufficient. 
Sexually Explicit Conduct. 


Evidence Sufficient. 

Sufficient evidence supported defen- 
dant’s child pornography convictions be- 
cause substantial evidence supported the 
finding that defendant possessed prohib- 
ited material, as file creations and dele- 
tions were associated with defendant’s 
user account, sexually explicit material 
involving children was found on defen- 
dant’s computer, and files on defendant’s 
computer were not created in a vacuum 
but instead were the result of his actions 
of viewing, playing, downloading, or 
searching for sexually explicit images in- 
volving children. Groomes v. State, 2019 
Ark. App. 408, 586 S.W.3d 196 (2019). 


Circuit court properly denied defen- 
dant’s motion for a directed verdict on 104 
counts of possession of child pornography, 
because the State presented sufficient evi- 
dence to show that defendant exercised 
dominion and control over the subject lap- 
top, where his username was used to 
download the images, and he told a state 
trooper that he had exclusive access to the 
computer when the child-pornographic 
images were uploaded to a chatroom. 
Taliaferro v. State, 2020 Ark. App. 68 
(2020). 


Sexually Explicit Conduct. 

In a child pornography case, sufficient 
evidence supported the jury’s verdict that 
five images that defendant possessed of 
nude children depicted sexually explicit 
conduct. Groomes v. State, 2019 Ark. App. 
408, 586 S.W.3d 196 (2019). 


5-27-605. Computer exploitation of a child. 


CASE NOTES 


Ineffective Assistance of Counsel. 

Because the State presented sufficient 
evidence to support petitioner’s conviction 
for computer exploitation of a child, trial 
counsel was not ineffective for failing to 
preserve the sufficiency-of-the-evidence 
issue for appeal; petitioner testified that 
he prodded the victim with the broomstick 
around her thigh area, and it was the duty 
of the jury to view the video and deter- 
mine if actual or simulated penetration of 
the victim’s vagina or anus occurred. So- 
rum v. State, 2019 Ark. App. 354, 582 
S.W.3d 18 (2019). 


Trial court did not abuse its discretion 
in denying postconviction relief because 
trial counsel was not ineffective for failing 
to move for a directed verdict on the 
offense of computer exploitation of a child 
on the correct grounds; the State pre- 
sented evidence that petitioner had rea- 
son to know that a cell phone could have 
been recording video of his actions against 
the victim. Sorum v. State, 2019 Ark. App. 
354, 582 S.W.3d 18 (2019). 
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THEFT 


5-36-103 


SUBTITLE 4. OFFENSES AGAINST PROPERTY 


CHAPTER 36 
THEFT 


SUBCHAPTER 1 — GENERAL PROVISIONS 


5-36-1001. Definitions. 


CASE NOTES 


Value. 

Circuit court did not err in finding that 
the State had met its burden of proving 
the vehicle had a fair market value of 
more than $1,000 when defendant stole it; 
the owner testified that she had paid 
$3,900 for the vehicle approximately one 
year before it was stolen and that she 
would have been willing to sell it at the 
time of the theft for $3,000, and her testi- 


5-36-103. Theft of property. 


mony in conjunction with an officer’s tes- 
timony describing the high-speed chase 
and a video, which captured the at- 
tempted traffic stop and the ensuing pur- 
suit, allowed the circuit court to observe 
the stolen vehicle and make a determina- 
tion that it met the minimum statutory 
value under § 5-36-106. Beene v. State, 
2019 Ark. App. 4938, 588 S.W.3d 748 
(2019). 


CASE NOTES 


ANALYSIS 


Accomplices. 
Evidence. 
—Sufficiency. 


Accomplices. 

Evidence was sufficient to support a 
guilty finding on the theft of a firearm 
charge given the juvenile’s possession of 
the hoverboard that was stolen at the 
same time, and he was riding the hover- 
board alongside another juvenile who was 
carrying the stolen firearms. B.T. v. State, 
2019 Ark. App. 471, 588 S.W.3d 387 
(2019). 


Evidence. 


—Sufficiency. 
Circuit court did not err in denying 
defendant’s motions for directed verdict 


on two theft counts and five other counts 
even though all the evidence was circum- 
stantial; given the entirety of the circum- 
stantial evidence, the jury could conclude 
without resorting to speculation or conjec- 
ture that defendant committed the of- 
fenses. Defendant had bypassed a locked 
gate to enter the victim’s property and fled 
when confronted by the police, his expla- 
nation as to why he was on the property 
was improbable, and he had a backpack 
and ratchet in his hand that looked like 
the victim’s property. Cobb v. State, 2019 
Ark. App. 434, 585 S.W.3d 196 (2019). 

Evidence was sufficient to support a 
guilty finding on the _ theft-of-property 
charge given the juvenile’s admission that 
he possessed the hoverboard (although he 
claimed he only borrowed it). B.T. v. State, 
2019 Ark. App. 471, 588 S.W.3d 387 
(2019). 


5-36-106 


5-36-106. Theft by receiving. 
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CASE NOTES 


Value. 

Circuit court did not err in finding that 
the State had met its burden of proving 
the vehicle had a fair market value of 
more than $1,000 when defendant stole it; 
the owner testified that she had paid 
$3,900 for the vehicle approximately one 
year before it was stolen and that she 
would have been willing to sell it at the 
time of the theft for $3,000, and her testi- 


mony in conjunction with an officer’s tes- 
timony describing the high-speed chase 
and a video, which captured the at- 
tempted traffic stop and the ensuing pur- 
suit, allowed the circuit court to observe 
the stolen vehicle and make a determina- 
tion that it met the minimum statutory 
value. Beene v. State, 2019 Ark. App. 493, 
588 S.W.3d 748 (2019). 


CHAPTER 38 
DAMAGE OR DESTRUCTION OF PROPERTY 


SUBCHAPTER 2 — OFFENSES GENERALLY 


5-38-203. Criminal mischief in the first degree. 


CASE NOTES 


ANALYSIS 


Evidence. 
— Admission. 


Evidence. 

Circuit court did not err in denying 
defendant’s motions for directed verdict 
on a count of first-degree criminal mis- 
chief and six other counts even though all 
the evidence was circumstantial; given 
the entirety of the circumstantial evi- 
dence, the jury could conclude without 
resorting to speculation or conjecture that 
defendant committed the offenses. Defen- 
dant had bypassed a locked gate to enter 
the victim’s property and fled when con- 
fronted by the police, his explanation as to 
why he was on the property was improb- 
able, and he had a backpack and ratchet 
in his hand that looked like the victim’s 
property. Cobb v. State, 2019 Ark. App. 
434, 585 S.W.3d 196 (2019). 

Substantial evidence supported defen- 
dant’s first-degree criminal mischief con- 
viction where the testimony established 
that he was the only inmate in the pod, a 
dismantled speaker and various tools 
found in that pod had been used to create 
a hole through the ceiling of the cell and 
the roof of the building, and an invoice 


showed the cost of repair. Badger v. State, 
2019 Ark. App. 490, 588 S.W.3d 779 
(2019). 

Evidence was sufficient to support the 
trial court’s finding that defendant pos- 
sessed the requisite intent for first-degree 
criminal mischief because the evidence, 
when viewed in the light most favorable to 
the State, showed that defendant arrived 
at the home of a sheriffs deputy before 
daybreak, with the music blaring on her 
car radio, while high on methamphet- 
amine; defendant knocked a hole in the 
vinyl siding of the deputy’s home with a 
flashlight and damaged the door by hit- 
ting and kicking it, and continued this 
behavior even after the deputy threatened 
to shoot her if she did not stop. Sharp v. 
State, 2019 Ark. App. 506, 588 S.W.3d 770 
(2019). 

Trial court, acting as the factfinder, 
chose to credit the testimony of a sheriffs 
deputy that defendant was high on meth- 
amphetamine at the time of the criminal 
mischief offense over the opinion of a 
doctor, who performed psychological 
evaluations of defendant, that defendant 
was suffering from a mental disease, schi- 
zoaffective disorder. The court was en- 
titled to believe the deputy’s testimony 


29 


over the doctor’s testimony and to decide 
that defendant did not prove the defense 
of mental disease by a preponderance of 
the evidence. Sharp v. State, 2019 Ark. 
App. 506, 588 S.W.3d 770 (2019). 

Evidence was sufficient to sustain de- 
fendant’s first-degree criminal mischief 
conviction, where defendant had engaged 
in a high-speed chase, he had rammed his 
car into a trooper’s car when officers at- 
tempted to slow him down, he continued 
to flee on foot after the car was disabled, 
and the trooper testified that it cost over 
$2,000 to repair his damaged car. Hooten 
v. State, 2019 Ark. App. 519, 588 S.W.3d 
829 (2019). 


—Admission. 
Circuit court properly admitted hear- 
say, in the form of an invoice, to prove the 


BURGLARY, TRESPASS, AND OTHER INTRUSIONS 


5-39-101 


amount of actual damages under the 
criminal mischief statute; while there was 
no testimony regarding how the invoice 
was prepared, it was introduced under 
Ark. R. Evid. 803(6), the business-records 
hearsay exception, through a qualified 
and knowledgeable witness who testified 
that she was authorized by the hospital 
administrator to submit the invoice, the 
invoice represented the actual replace- 
ment cost paid by the hospital to replace 
the tele-medicine device and glass cabinet 
that defendant damaged, the witness had 
knowledge of the process involved in pay- 
ing for the equipment, and the invoice was 
created about two months after defendant 
destroyed the equipment. Patton v. State, 
2019 Ark. App. 440, 586 S.W.3d 708 
(2019). 


5-38-205. Impairing the operation of a vital public facility. 


CASE NOTES 


Evidence Sufficient. 

Circuit court did not err in denying 
defendant’s motion for directed verdict on 
the charge of impairing the operation of a 
vital public facility because defendant’s 
altercation with a jailer led to the only two 
jailers on duty, an officer, and the dis- 
patcher focusing all attention on defen- 


dant, and they were unable to monitor the 
jail and perform their duties; further, 
while the jailer was at the hospital being 
examined after the altercation, he was 
unable to perform his duties as a jailer. 
Chambers v. State, 2020 Ark. App. 54 
(2020). 


CHAPTER 39 
BURGLARY, TRESPASS, AND OTHER INTRUSIONS 


SUBCHAPTER 1 — GENERAL PROVISIONS 


5-39-101. Definitions. 


CASE NOTES 


Enter or Remain Unlawfully. 
Evidence was sufficient to convict defen- 
dant of residential burglary as defendant 
entered or remained unlawfully in the 
house with the purpose to commit a third- 
degree battery because the defendant’s 
former spouse testified that, before defen- 
dant entered the house, she had asked 
him to leave but that he shoved her out of 


the way and entered the house uninvited 
before immediately attacking the battery 
victim; and she further testified that, dur- 
ing defendant’s attack on the battery vic- 
tim inside the house, she again told defen- 
dant to leave but he refused. Williams v. 
State, 2019 Ark. App. 602, 591 S.W.3d 376 
(2019). 


0-39-201 


CRIMINAL OFFENSES 


30 


SUBCHAPTER 2 — OFFENSES GENERALLY 


5-39-201. Residential burglary — Commercial burglary. 


CASE NOTES 


ANALYSIS 


Harmless Error. 
Sufficient Evidence. 


Harmless Error. 

Although the search warrant was in- 
valid with respect to the cigarettes, failure 
to suppress the cigarettes constituted 
harmless error. Excluding the cigarettes, 
the jury nevertheless had overwhelming 
evidence of defendant’s commercial bur- 
glary and aggravated robbery offenses; in 
part, defendant was identified from sur- 
veillance video and a search of his vehicle 
revealed ammunition of the type used by 
the gun in the robberies, as well as a 
bandana that contained his DNA. Jemi- 
son v. State, 2019 Ark. App. 475, 588 
S.W.3d 359 (2019). 


Sufficient Evidence. 

Circuit court did not err in denying 
defendant’s motions for directed verdict 
on a residential burglary count and six 
other counts even though all the evidence 
was circumstantial; given the entirety of 
the circumstantial evidence, the jury 
could conclude without resorting to specu- 
lation or conjecture that defendant com- 
mitted the offenses. Defendant had by- 
passed a locked gate to enter the victim’s 


5-39-202. Breaking or entering. 


property and fled when confronted by the 
police, his explanation as to why he was 
on the property was improbable, and he 
had a backpack and ratchet in his hand 
that looked like the victim’s property. 
Cobb v. State, 2019 Ark. App. 434, 585 
S.W.3d 196 (2019). 

Evidence supported a juvenile’s resi- 
dential burglary conviction where the vic- 
tim testified that a hoverboard was stolen 
from his home and he had not given any- 
one permission to be inside his home on 
the day of the burglary, and the juvenile 
admitted possession (but claimed he bor- 
rowed the hoverboard). B.T. v. State, 2019 
Ark. App. 471, 588 S.W.3d 387 (2019). 

Evidence was sufficient to convict defen- 
dant of residential burglary as defendant 
entered or remained unlawfully in the 
house with the purpose to commit a third- 
degree battery because defendant’s for- 
mer spouse testified that, before defen- 
dant entered the house, she had asked 
him to leave but that he shoved her out of 
the way and entered the house uninvited 
before immediately attacking the battery 
victim; and the former spouse further tes- 
tified that, during defendant’s attack on 
the battery victim inside the house, she 
again told defendant to leave but he re- 
fused. Williams v. State, 2019 Ark. App. 
602, 591 S.W.3d 376 (2019). 


CASE NOTES 


Evidence. 

Circuit court did not err in denying 
defendant’s motions for directed verdict 
on two breaking or entering counts and 
five other counts even though all the evi- 
dence was circumstantial; given the en- 
tirety of the circumstantial evidence, the 
jury could conclude without resorting to 
speculation or conjecture that defendant 


committed the offenses. Defendant had 
bypassed a locked gate to enter the vic- 
tim’s property and fled when confronted 
by the police, his explanation as to why he 
was on the property was improbable, and 
he had a backpack and ratchet in his hand 
that looked like the victim’s property. 
Cobb v. State, 2019 Ark. App. 434, 585 
S.W.3d 196 (2019). 
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OBSTRUCTING GOVERNMENTAL OPERATIONS 


5-54-103 


SUBTITLE 5. OFFENSES AGAINST THE 
ADMINISTRATION OF GOVERNMENT 


CHAPTER 53 


OFFENSES RELATING TO JUDICIAL AND OTHER 
OFFICIAL PROCEEDINGS 


SUBCHAPTER 1 — GENERAL PROVISIONS 


9-53-111. Tampering with physical evidence. 


CASE NOTES 


Evidence. 

Defendant’s directed-verdict motion on 
the tampering with physical evidence 
charge was inadequate to preserve his 
challenge to the sufficiency of the evidence 
as the motion failed to adequately specify 
any deficiencies in the State’s proof. Even 
had the motion been specific enough, 
there was sufficient evidence presented to 


support the conviction because defendant 
threw the gun in the river after shooting 
“the victim; while defendant claimed that 
the discharge was accidental and that the 
disposal was not to impede any investiga- 
tion or prosecution, the jury was not re- 
quired to believe his version of events. 
Webb v. State, 2019 Ark. App. 436, 587 
S.W.3d 252 (2019). 


5-53-134. Violation of an order of protection. 


CASE NOTES 


Evidence Sufficient. 

Evidence was sufficient to support de- 
fendant’s conviction of violation of a pro- 
tection order based on his “tagging” his 
children in several Facebook posts; the 
evidence showed that defendant was an 
experienced social media user, defen- 
dant’s daughter testified that defendant 
had to take affirmative steps in order to 


tag her and her brother in his posts, the 
daughter and a detective testified that it 
would be visibly apparent that defendant 
was tagging his children in the social 
media posts, and the detective opined that 
defendant’s actions were an intentional 
form of communication and not an acci- 
dent or a mistake. Adams v. State, 2020 
Ark. App. 107 (2020). 


CHAPTER 54 
OBSTRUCTING GOVERNMENTAL OPERATIONS 


SUBCHAPTER 1 — GENERAL PROVISIONS 


5-54-1038. Resisting arrest — Refusal to submit to arrest. 


CASE NOTES 


Evidence. 

Evidence was sufficient to convict defen- 
dant of resisting arrest, where he refused 
to submit and engaged in an extended 


struggle with the trooper who arrested 
him, and the struggle was apparently 
physical enough to break the trooper’s 
microphone clip off his utility belt. Hooten 


9-09-601 


v. State, 2019 Ark. App. 519, 588 S.W.3d 
829 (2019). 


CRIMINAL OFFENSES 
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CHAPTER 55 
FRAUD AGAINST THE GOVERNMENT 


SUBCHAPTER 6 — ELECTION, PETITION, AND BALLor FRAuD 


Publisher’s Notes. This Effective 
Dates note is being set out to reflect an 
update to the 2019 supplement pamphlet. 

Effective Dates. Acts 2019, No. 376, 
§ 14: Mar. 8, 2019. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that this act amends the process for 
circulating initiative petitions and refer- 
endum petitions; and that the provisions 
of this act should become effective imme- 
diately so that its provisions apply to all 
petitions circulated after the passage of 
the act to avoid confusion in petition cir- 
culation. Therefore, an emergency is de- 


5-55-601. Petition fraud. 


clared to exist, and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto”. 
The emergency clause for Acts 2019, No. 
376 was held to be defective in Safe Sur- 
gery Ark. v. Thurston, 2019 Ark. 403. 


CASE NOTES 


Effective Date of 2019 Amendment. 
Emergency clause of Acts 2019, No. 376 
was defective where the stated basis was 
“to avoid confusion in petition circula- 
tion”; Act 376 added additional require- 
ments for getting a referendum on the 
election ballot, and the prospect of afford- 
ing those who seek to file a ballot petition 
additional notice of new requirements for 
that petition, especially when the people 
would not be voting on any such initia- 
tives or referenda for at least another 15 
months, did not amount to an emergency 
under Ark. Const., Art. 5, § 1. Safe Sur- 


gery Ark. v. Thurston, 2019 Ark. 403, 591 
S.W.3d 293 (2019) (sub. op.). 

As the emergency clause of Acts 2019, 
No. 376 was ineffective and Act 376’s new 
requirements were not in effect at the 
time petitioner filed its proposed referen- 
dum and supporting signatures, manda- 
mus was granted directing the Secretary 
of State to address petitioner’s referen- 
dum filings (seeking a referendum on Acts 
2019, No. 579) under the pre-Act 376 legal 
framework for initiatives and referenda. 
Safe Surgery Ark. v. Thurston, 2019 Ark. 
403, 591 S.W.3d 293 (2019) (sub. op.). 
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CONTROLLED SUBSTANCES 


5-64-419 


SUBTITLE 6. OFFENSES AGAINST PUBLIC HEALTH, 
SAFETY, OR WELFARE 


CHAPTER 64 
CONTROLLED SUBSTANCES 


SUBCHAPTER 4 — UNirorM CONTROLLED SUBSTANCES ACT — PROHIBITIONS 
AND PENALTIES 


5-64-402. Controlled substances — Offenses relating to records, 
maintaining premises, etc. 


CASE NOTES 


Evidence. 

Evidence was sufficient to support de- 
fendant’s conviction for maintaining a 
premises for drug activity because the 
State did not have to prove that drug sales 


occurred as an element of the crime and 
the fact that the dwelling was used for 
consuming or using drugs was enough. 
Garner v. State, 2020 Ark. App. 101 
(2020). 


5-64-419. Possession of a controlled substance. 


CASE NOTES 


Possession. 

Substantial evidence supported defen- 
dant’s convictions for possession of meth- 
amphetamine and possession of parapher- 
nalia because (1) defendant admitted she 
had smoked methamphetamine that day, 
(2) defendant owned the house where the 
methamphetamine was found hidden in a 
water-heater closet, (3) defendant could 
not disclaim possession due to being ab- 
sent when the search warrant was ex- 
ecuted, (4) the jury was not required to 
believe defendant’s testimony suggesting 
that another person had hid the drugs in 
her residence, and (5) defendant’s knowl- 
edge of and control over the contraband 
found in her residence could be inferred 
from the circumstances. Knauls v. State, 
2020 Ark. App. 48 (2020). 

Circuit court properly convicted defen- 
dant, upon a jury verdict, of possession of 
cocaine in a criminal detention facility 
because he exercised dominion and con- 


trol over the lockbox in which the cocaine 
was found where he was alone and sleep- 
ing in his cell when the officers began the 
search, the cocaine was found in the lock- 
box belonging to defendant and for which 
only he had a key, and, even if both 
defendant and his cellmate had access to 
the lockbox, there was sufficient evidence 
to establish defendant’s constructive pos- 
session based on joint occupancy. Moten v. 
State, 2020 Ark. App. 58 (2020). 

Evidence was insufficient to support de- 
fendant’s conviction of possession of less 
than two grams of methamphetamine be- 
cause the State did not present substan- 
tial evidence that defendant construc- 
tively possessed methamphetamine that 
was found in a nightstand drawer in a 
bedroom of a jointly occupied house where 
the State argued that the presence of the 
ID of defendant’s girlfriend in the room 
was a sufficient link to defendant. Garner 
v. State, 2020 Ark. App. 101 (2020). 


5-64-420 
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5-64-420. Possession of methamphetamine or cocaine with the 


purpose to deliver. 


CASE NOTES 


Possession. 

For purposes of his conviction of posses- 
sion of methamphetamine with purpose to 
deliver, there was sufficient evidence to 
find that defendant was in constructive 
possession of the methamphetamine in 
the truck, where defendant drove the 
truck containing the drugs from a church 


0-64-432. 


to a nearby gas station because he and 
codefendant were spooked by police being 
in the area and defendant knew where the 
drugs were and was in proximity to them 
because he hit part of the truck to show 
the confidential informant where the 
drugs were hidden. Baker v. State, 2019 
Ark. App. 515, 588 S.W.3d 844 (2019). 


Possession of a Schedule IV or Schedule V controlled 


substance with the purpose to deliver. 


CASE NOTES 


Evidence Sufficient. 

Sufficient evidence supported’ defen- 
dant’s conviction of possession of a con- 
trolled substance with purpose to deliver; 
the plain language of this section requires 
only having a “purpose” to deliver, not 
actual delivery, and the jury could have 


inferred that had the price been right, 
defendant would have sold the pills. Fur- 
thermore, purpose to deliver could be 
shown by statutory factors, including pos- 
session of a firearm, which defendant had. 
Jimmerson v. State, 2019 Ark. App. 578, 
590 S.W.3d 764 (2019). 


5-64-440. Trafficking a controlled substance. 


CASE NOTES 


Jury Instructions. 

Since there was an AMI instruction on 
the elements necessary to prove traffick- 
ing, it was improper to give a non-AMI 
instruction if the AMI instruction was an 
accurate statement of the law; the model 
instruction clearly tracked the plain lan- 
guage of the trafficking statute and the 
circuit court had no discretion to deviate 
from the model instruction to add factors 
and defendant’s trafficking conviction was 
reversed. Harmon v. State, 2019 Ark. App. 
572, 591 S.W.3d 347 (2019), review 
granted, 2020 Ark. LEXIS 71 (Feb. 20, 
2020). 


5-64-443. Drug paraphernalia. 


Circuit court’s error in giving a non- 
AMI instruction was not harmless be- 
cause defendant was convicted of traffick- 
ing using the erroneous instruction, and it 
could not be said that “the jury demon- 
strably was not misled because the jury 
rejected the theory of the erroneous in- 
struction, and .. . the erroneous instruc- 
tion was obviously cured by other instruc- 
tions”. Harmon v. State, 2019 Ark. App. 
572, 591 S.W.3d 347 (2019), review 
granted, 2020 Ark. LEXIS 71 (Feb. 20, 
2020). 


CASE NOTES 


Possession. 

Substantial evidence supported defen- 
dant’s convictions for possession of meth- 
amphetamine and possession of parapher- 


nalia because (1) defendant admitted she 
had smoked methamphetamine that day, 
(2) defendant owned the house where the 
methamphetamine was found hidden in a 
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water-heater closet, (3) defendant could 
not disclaim possession due to being ab- 
sent when the search warrant was ex- 
ecuted, (4) the jury was not required to 
believe defendant’s testimony suggesting 
that another person had hid the drugs in 
her residence, and (5) defendant’s knowl- 
edge of and control over the contraband 
found in her residence could be inferred 
from the circumstances. Knauls v. State, 
2020 Ark. App. 48 (2020). 

Evidence was insufficient to support de- 
fendant’s conviction of possession of drug 
paraphernalia because the State did not 


DRIVING OR BOATING WHILE INTOXICATED 


5-65-111 


present substantial evidence that defen- 
dant constructively possessed a metham- 
phetamine pipe that was found in a tin 
inside a kitchen cabinet in a jointly occu- 
pied house. Another occupant was the 
only person present when the search war- 
rant was executed, and he was found with 
methamphetamine and paraphernalia on 
his person and admitted using it. The jury 
would have had to speculate to conclude 
that the pipe belonged to defendant rather 
than someone else. Garner v. State, 2020 
Ark. App. 101 (2020). 


CHAPTER 65 
DRIVING OR BOATING WHILE INTOXICATED 


SUBCHAPTER 1 — GENERAL PROVISIONS 


5-65-103. Driving or boating while intoxicated. 


CASE NOTES 


Mental State. 

Although the circuit court in a bench 
trial incorrectly held that the applicable 
culpable mental state was strict liability 
in a DWI case that did not involve alcohol, 
defendant’s conviction was _ affirmed 
where the circuit court made an alterna- 
tive finding under the correct standard 
that the State had submitted proof suffi- 
cient to satisfy reckless conduct under 
§§ 5-2-2083 and 5-2-202; the testimony of 


the officer, the pharmacist expert, and the 
defendant provided sufficient evidence to 
support a finding that defendant acted 
recklessly in taking prescribed barbitu- 
rates (for her migraine) and then operat- 
ing a motor vehicle. Cordero v. State, 2019 
Ark. App. 484, 588 S.W.3d 369 (2019). 

Cited: Papageorge v. Tyson Shared 
Servs., 2019 Ark. App. 6038, 590 S.W.3d 
800 (2019). 


5-65-1100. Record of violations and court actions — Abstract. 


CASE NOTES 


Cited: Clay v. State, 2019 Ark. App. 
356, 584 S.W.3d 270 (2019). 


5-65-111. Sentencing — Periods of incarceration — Exception. 


CASE NOTES 


Prior Convictions. 

Overruling defendant’s objection to cer- 
tified copies of the docket sheets showing 
three prior misdemeanor DWI convictions 
under Ark. R. Evid. 803(22) was an abuse 
of discretion as the convictions were not 
punishable by more than one year in 


prison. Clay v. State, 2019 Ark. App. 356, 
584 S.W.3d 270 (2019). 

Circuit court’s admission of certified 
docket sheets showing three prior misde- 
meanor-DWI convictions was not an 
abuse of discretion under Ark. R. Evid. 
803(8) as the evidence fell squarely within 


0-71-2138 


the public-records exception, and was ad- 
missible to prove an element of a subse- 
quently charged crime, i.e., that defen- 
dant had been convicted of seven DWIs, 
not to prove that he actually committed 
the underlying misdemeanors charged. 
Thus, any conflict between Ark. R. Evid. 
803(22) and 803(8) was resolved. Clay v. 
State, 2019 Ark. App. 356, 584 S.W.3d 270 
(2019). 
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Because defendant, an habitual of- 
fender, was sentenced to less than the 
maximum sentence under either his ar- 
gued fifth-DWI scenario or for his eighth 
DWI, defendant had not demonstrated 
prejudice. Clay v. State, 2019 Ark. App. 
356, 584 S.W.3d 270 (2019). 


CHAPTER 71 
RIOTS, DISORDERLY CONDUCT, ETC. 


SUBCHAPTER 2 — OFFENSES GENERALLY 


5-71-213. Loitering. 


CASE NOTES 


Constitutionality. 

Statewide preliminary injunction was 
properly granted on a First Amendment 
challenge to subdivision (a)(3) of this sec- 
tion concerning the offense of loitering 
because beggars sufficiently alleged an 
injury-in-fact for standing purposes where 
there was a credible threat of prosecution; 


strict scrutiny applied; and, even if the 
state’s interest in public safety through 
the prevention of aggressive conduct and 
traffic hazards was “compelling”, the state 
did not show that the law was narrowly 
tailored to achieve that interest. Rodgers 
v. Bryant, 942 F.3d 451 (8th Cir. 2019). 


CHAPTER 73 
WEAPONS 


SUBCHAPTER 1 — POSSESSION AND USE GENERALLY 


5-73-101. Definitions. 


CASE NOTES 


Violent Felony Conviction. 

Circuit court properly sentenced defen- 
dant as a habitual offender to 12 years’ 
imprisonment for possession of a firearm 
by certain persons, Class B felony, because 
defendant’s prior federal conviction for 
aggravated assault qualified as a “prior 
violent felony conviction” under this sec- 
tion and § 5-73-103; assault with a dan- 


gerous weapon in the federal statute, 18 
U.S.C. § 113, met the “serious physical 
force” requirement in subdivision (11)(B) 
of this section because the threat of bodily 
impact, restraint, or confinement when 
committed with a dangerous weapon is a 
threat of serious force. Seyller v. State, 
2019 Ark. App. 423, 586 S.W.3d 685 
(2019). 
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WEAPONS 


5-73-107 


0-73-103. Possession of firearms by certain persons. 


CASE NOTES 


ANALYSIS 


Constructive Possession. 
Evidence. 

Preservation for Review. 
Sentencing. 


Constructive Possession. 

Substantial evidence supported defen- 
dant’s conviction for felon in possession of 
a firearm where constructive possession 
could be implied given that the firearm 
was under the driver’s seat, so it was 
immediately and exclusively accessible by 
defendant and subject to his control, and 
the jury was not required to believe defen- 
dant’s self-serving testimony that he had 
no knowledge that the firearm was in the 
vehicle, especially given that the evidence 
showed that the gun case in which the 
firearm had been kept was open and 
empty on the passenger’s seat; defen- 
dant’s mother owned the vehicle, his fian- 
cée testified that it was her gun, and 
defendant was the sole occupant of the 
vehicle at the time of arrest. Bens v. State, 
2020 Ark. App. 6 (2020). 


Evidence. 

State did not present sufficient evidence 
on which a fact finder could have con- 
victed defendant of being a felon in pos- 
session of a firearm. A firearm was never 
recovered and presented as being one that 
defendant had possessed, and there was 
no video or photographic evidence that 


defendant had possessed a gun. Holmes v. 
State, 2019 Ark. App. 384, 586 S.W.3d 183 
(2019). 


Preservation for Review. 

Defendant’s argument that the evi- 
dence was insufficient to sustain his con- 
viction for felon in possession of a firearm 
was preserved for review despite the 
State’s argument concerning defendant’s 
failure to use the word “constructive” in 
his directed verdict motion at the close of 
the State’s case; the broad term “posses- 
sion” encompassed the more precise term 
“constructive possession” because defen- 
dant essentially argued constructive pos- 
session in his initial directed verdict mo- 
tion. Bens v. State, 2020 Ark. App. 6 
(2020). 


Sentencing. 

Circuit court properly sentenced defen- 
dant as a habitual offender to 12 years’ 
imprisonment for possession of a firearm 
by certain persons, Class B felony, because 
defendant’s prior federal conviction for 
aggravated assault qualified as a “prior 
violent felony conviction” under this sec- 
tion and § 5-73-101; assault with a dan- 
gerous weapon in the federal statute, 18 
U.S.C. § 113, met the “serious physical 
force” requirement in § 5-73-101(11)(B) 
because the threat of bodily impact, re- 
straint, or confinement when committed 
with a dangerous weapon is a threat of 
serious force. Seyller v. State, 2019 Ark. 
App. 423, 586 S.W.3d 685 (2019). 


5-73-107. Possession of a defaced firearm. 


CASE NOTES 


Evidence Sufficient. 

Sufficient evidence supported defen- 
dant’s conviction of felony, rather than 
misdemeanor, possession of a defaced fire- 
arm; it was irrelevant that there was 
another retrievable serial number on the 
gun because the outer serial number was 


defaced, it was not “merely covered or 
obstructed”, and furthermore, defendant 
admitted he possessed a firearm with a 
defaced outer serial number. Jimmerson v. 
State, 2019 Ark. App. 578, 590 S.W.3d 764 
(2019). 


0-74-107 


ELECTIONS 38 


CHAPTER 74 
GANGS 


SUBCHAPTER 1 — ARKANSAS CRIMINAL GANG, ORGANIZATION, OR 
ENTERPRISE ACT 


5-74-107. Unlawful discharge of a firearm from a vehicle. 


CASE NOTES 


Lesser-Included Offenses. 

Trial court did not err in failing to 
instruct the jury on negligent homicide 
because it was not a lesser-included of- 
fense of unlawful discharge of a firearm 
from a vehicle, and defendant’s proffered 
instruction did not meet any of the three 
alternative tests set out in § 5-1-110 


where the culpable mental state for neg- 
ligent homicide was directed at the act of 
causing the death of another person and 
the culpable mental state for first-degree 
unlawful discharge of a firearm from a 
vehicle was directed at the act of discharg- 
ing the firearm. Webb v. State, 2019 Ark. 
App. 486, 587 S.W.3d 252 (2019). 


TITLE 7 


ELECTIONS 


CHAPTER 1 
GENERAL PROVISIONS 


7-1-101. Definitions. 


CASE NOTES 


Infamous Crimes. 

Candidate for circuit court judge was 
not disqualified from running due to his 
conviction for a violation of § 27-14-306, 
the fictitious motor vehicle tags statute, as 
misdemeanor “infamous crimes” under 
Ark. Const. Art. 5, § 9 and § 7-1-101 are 
misdemeanor offenses in which “the 
finder of fact was required to find, or the 
defendant to admit, an act of deceit, fraud, 
or false statement”, and the appellate 


court could not say that a violation of 
§ 27-14-306 required a finding or admis- 
sion of deceit, fraud, or false statement. 
Weeks v. Thurston, 2020 Ark. 64 (2020). 

While deceit, fraud, or a false statement 
certainly can be present in a violation of 
§ 27-14-306, a finder of fact is not re- 
quired under the statute to find deceit, 
fraud, or a false statement. Weeks v. Thur- 
ston, 2020 Ark. 64 (2020). 


BOARDS OF ELECTION COMMISSIONERS, ETC. 


7-4-101 


CHAPTER 4 


BOARDS OF ELECTION COMMISSIONERS AND OTHER 
ELECTION OFFICERS 


SUBCHAPTER 1 — GENERAL PROVISIONS 


Publisher’s Notes. This Effective 
Dates note is being set out to reflect an 
update to the 2019 supplement pamphlet. 

Effective Dates. Acts 2019, No. 376, 
§ 14: Mar. 8, 2019. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that this act amends the process for 
circulating initiative petitions and refer- 
endum petitions; and that the provisions 
of this act should become effective imme- 
diately so that its provisions apply to all 
petitions circulated after the passage of 
the act to avoid confusion in petition cir- 
culation. Therefore, an emergency is de- 


clared to exist, and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto”. 
The emergency clause for Acts 2019, No. 
376 was held to be defective in Safe Sur- 


gery Ark. v. Thurston, 2019 Ark. 403. 


7-4-101. State Board of Election Commissioners — Members — 


Officers — Meetings. 


CASE NOTES 


ANALYSIS 


Effective Date of 2019 Amendment. 
Jurisdiction. 


Effective Date of 2019 Amendment. 

Emergency clause of Acts 2019, No. 376 
was defective where the stated basis was 
“to avoid confusion in petition circula- 
tion”; Act 376 added additional require- 
ments for getting a referendum on the 
election ballot, and the prospect of afford- 
ing those who seek to file a ballot petition 
additional notice of new requirements for 
that petition, especially when the people 
would not be voting on any such initia- 
tives or referenda for at least another 15 
months, did not amount to an emergency 
under Ark. Const., Art. 5, § 1. Safe Sur- 
gery Ark. v. Thurston, 2019 Ark. 403, 591 
S.W.3d 293 (2019) (sub. op.). 


As the emergency clause of Acts 2019, 
No. 376 was ineffective and Act 376’s new 
requirements were not in effect at the 
time petitioner filed its proposed referen- 
dum and supporting signatures, manda- 
mus was granted directing the Secretary 
of State to address petitioner’s referen- 
dum filings (seeking a referendum on Acts 
2019, No. 579) under the pre-Act 376 legal 
framework for initiatives and referenda. 
Safe Surgery Ark. v. Thurston, 2019 Ark. 
403, 591 S.W.38d 293 (2019) (sub. op.). 


Jurisdiction. 

Circuit court clearly had jurisdiction to 
hear a candidate’s petition where she was 
challenging the eligibility of a competing 
Court of Appeals candidate. Barrett v. 
Thurston, 2020 Ark. 36 (2020). 


7-5-201 


KLECTIONS 40 


CHAPTER 5 
ELECTION PROCEDURE GENERALLY 


SUBCHAPTER 2 — PREELECTION PROCEEDINGS 


7-5-201. Voter qualification. 


CASE NOTES 


Judicial Candidate Qualifications. 
Circuit court did not clearly err in de- 
termining that an appointed district court 
judge was a qualified elector of a specific 
district, thereby qualifying her as a can- 
didate for a position on the Court of Ap- 
peals; Ark. Const. Amend. 80, § 16(D) 
simply requires that justices and judges 
be qualified electors within the geographi- 
cal area from which they are chosen and 


does not contemplate a distinction be- 
tween “residence” and “domicile”. The ap- 
pointed judge had established her physi- 
cal presence in the district by purchasing 
a home, registering to vote, and assessing 
personal property there (even though she 
still owned another home outside the dis- 
trict). Barrett v. Thurston, 2020 Ark. 36 
(2020). 


7-5-207. Ballots — Names included — Draw for ballot position. 


CASE NOTES 


ANALYSIS 


Jurisdiction. 
Preelection Challenge. 


Jurisdiction. 

Circuit court clearly had jurisdiction to 
hear a candidate’s petition where she was 
challenging the eligibility of a competing 
Court of Appeals candidate. Barrett v. 
Thurston, 2020 Ark. 36 (2020). 


Preelection Challenge. 
Candidate’s petition was compliant 
with Arkansas law where she brought a 


preelection attack on a competing Court of 
Appeals candidate’s eligibility. The verifi- 
cation requirement in § 7-5-801 was inap- 
plicable because that section is a postelec- 
tion procedure, while preelection attacks 
are brought under subsection (b) of this 
section, which does not have a verification 
requirement. Barrett v. Thurston, 2020 
Ark. 36 (2020). 


SUBCHAPTER 8 — ELECTION CONTESTS 


7-5-801. Right of action — Procedure. 


CASE NOTES 


Applicability. 

Petition of candidate, who brought a 
preelection attack on the eligibility of a 
competing Court of Appeals candidate, 
was compliant with Arkansas law despite 


lacking an affidavit. This section is a post- 
election procedure; preelection attacks are 
governed by § 7-5-207(b), and that section 
does not have a verification requirement. 
Barrett v. Thurston, 2020 Ark. 36 (2020). 
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7-6-202 


CHAPTER 6 
CAMPAIGN PRACTICES 


SUBCHAPTER 1 — GENERAL PROVISIONS 


7-6-102. Political practices pledge — Penalty for falsification. 


CASE NOTES 


ANALYSIS 


Inaccuracy in Pledge. 
Surname. 


Inaccuracy in Pledge. 

Although, contrary to § 7-10-1038, an 
appointed district court judge who had 
filed as a candidate for the Court of Ap- 
peals erroneously used the title “Judge” in 
her signature of the political practices 
pledge, section 7-10-103 did not restrict 
courts from ordering a change on the 
ballot and curent law only sanctioned 
those who did not sign the pledge; there 
was no penalty for those found to have 
included inaccurate information on the 
pledge. Barrett v. Thurston, 2020 Ark. 36 
(2020). 


Surname. 

Appointed district court judge who had 
filed as a candidate for the Court of Ap- 
peals was not disqualified because she 
used her maiden surname on the political 
practices pledge rather than her married 
surname. The record indicated that the 
candidate was known professionally by 
her maiden name, and her use of her 
maiden name on the ballot title did not 
serve to undermine the spirit of the politi- 
cal practices pledge by obfuscating her 
true identity, nor did it run afoul of this 
section, which requires only that a candi- 
date use their “surname”. Barrett v. Thur- 
ston, 2020 Ark. 36 (2020). 


SUBCHAPTER 2 — CAMPAIGN FINANCING 


7-6-201. Definitions. 


CASE NOTES 


Candidate. 

Political activist had standing to assert 
a First Amendment challenge to the pro- 
hibition in § 7-6-203 against soliciting or 
accepting campaign contributions more 
than two years before an election; the 
activist alleged a desire to donate in a 
future election cycle, submitted an affida- 


7-6-202. Penalties. 


vit, and alleged a credible threat of pros- 
ecution. A likelihood of success supported 
a preliminary injunction because no evi- 
dence showed restricting early contribu- 
tions furthered the state’s anti-corruption 
interest more than contribution limits 
alone. Jones v. Jegley, 947 F.3d 1100 (8th 
Cir. 2020). 


CASE NOTES 


Standing to Challenge. 

Political activist had standing to assert 
a First Amendment challenge to the pro- 
hibition in § 7-6-203 against soliciting or 
accepting campaign contributions more 
than two years before an election; the 


activist alleged a desire to donate in a 
future election cycle, submitted an affida- 
vit, and alleged a credible threat of pros- 
ecution. A likelihood of success supported 
a preliminary injunction because no evi- 
dence showed restricting early contribu- 


7-6-203 


tions furthered the state’s anti-corruption 
interest more than contribution limits 
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alone. Jones v. Jegley, 947 F.8d 1100 (8th 
Cir. 2020). 


7-6-203. Contributions — Limitations — Acceptance or solicita- 
tion — Use as personal income — Disposition. 


CASE NOTES 


Constitutionality. 

Political activist had standing to assert 
a First Amendment challenge to the pro- 
hibition in this section against soliciting 
or accepting campaign contributions more 
than two years before an election; the 
activist alleged a desire to donate in a 
future election cycle, submitted an affida- 


vit, and alleged a credible threat of pros- 
ecution. A likelihood of success supported 
a preliminary injunction because no evi- 
dence showed restricting early contribu- 
tions furthered the state’s anti-corruption 
interest more than contribution limits 
alone. Jones v. Jegley, 947 F.3d 1100 (8th 
Cir. 2020). 


7-6-218. Citizen complaints — Definition. 


CASE NOTES 


Validity of Statute. 

Because the Arkansas Ethics Commis- 
sion investigates campaign-finance viola- 
tions, levies fines against candidates, and 
makes referrals to law enforcement, the 


commissioners had a strong enough con- 
nection to a campaign finance law to make 
them proper defendants in a suit assert- 
ing a constitutional challenge. Jones v. 
Jegley, 947 F.3d 1100 (8th Cir. 2020). 


CHAPTER 7 
NOMINATIONS AND PRIMARY ELECTIONS 


SUBCHAPTER 3 — CONDUCT OF PRIMARY 


7-7-305. Printing of ballots — Form — Draw for ballot position. 


CASE NOTES 


ANALYSIS 


Judicial Candidate Title. 
Surname. 


Judicial Candidate Title. 

Although, contrary to § 7-10-1038, an 
appointed district court judge who had 
filed as a candidate for the Court of Ap- 
peals erroneously used the title “Judge” in 
her signature of the political practices 
pledge, section 7-10-1038 did not restrict 
courts from ordering a change on the 
ballot and curent law only sanctioned 
those who did not sign the pledge; there 
was no penalty for those found to have 
included inaccurate information on the 


pledge. Barrett v. Thurston, 2020 Ark. 36 
(2020). 


Surname. 

Appointed district court judge who had 
filed as a candidate for the Court of Ap- 
peals was not disqualified because she 
used her maiden surname on the political 
practices pledge rather than her married 
surname. The record indicated that the 
candidate was known professionally by 
her maiden name, and her use of her 
maiden name on the ballot title did not 
serve to undermine the spirit of the politi- 
cal practices pledge by obfuscating her 
true identity, nor did it run afoul of this 
section, which requires only that a candi- 
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date use their “surname”. Barrett v. Thur- 
ston, 2020 Ark. 36 (2020). 
CHAPTER 9 
INITIATIVES, REFERENDA, AND CONSTITUTIONAL 
AMENDMENTS 


SUBCHAPTER 1 — PETITION AND ELECTION PROCEDURE 


Publisher’s Notes. This Effective 
Dates note is being set out to reflect an 
update to the 2019 supplement pamphlet. 

Effective Dates. Acts 2019, No. 376, 


§ 14: Mar. 8, 2019. Emergency clause pro- 


vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that this act amends the process for 
circulating initiative petitions and refer- 
endum petitions; and that the provisions 
of this act should become effective imme- 
diately so that its provisions apply to all 
petitions circulated after the passage of 
the act to avoid confusion in petition cir- 
culation. Therefore, an emergency is de- 


clared to exist, and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto”. 
The emergency clause for Acts 2019, No. 
376 was held to be defective in Safe Sur- 
gery Ark. v. Thurston, 2019 Ark. 403. 


7-9-103. Signing of petition — Penalty for falsification — Notice 


of suspected forgery. 


CASE NOTES 


Effective Date of 2019 Amendment. 
Emergency clause of Acts 2019, No. 376 
was defective where the stated basis was 
“to avoid confusion in petition circula- 
tion”; Act 376 added additional require- 
ments for getting a referendum on the 
election ballot, and the prospect of afford- 
ing those who seek to file a ballot petition 
additional notice of new requirements for 
that petition, especially when the people 
would not be voting on any such initia- 
tives or referenda for at least another 15 
months, did not amount to an emergency 
under Ark. Const., Art. 5, § 1. Safe Sur- 


gery Ark. v. Thurston, 2019 Ark. 403, 591 
S.W.3d 293 (2019) (sub. op.). 

As the emergency clause of Acts 2019, 
No. 376 was ineffective and Act 376’s new 
requirements were not in effect at the 
time petitioner filed its proposed referen- 
dum and supporting signatures, manda- 
mus was granted directing the Secretary 
of State to address petitioner’s referen- 
dum filings (seeking a referendum on Acts 
2019, No. 579) under the pre-Act 376 legal 
framework for initiatives and referenda. 
Safe Surgery Ark. v. Thurston, 2019 Ark. 
403, 591 S.W.3d 293 (2019) (sub. op.). 


7-9-104. Form of initiative petition — Sufficiency of signatures. 


CASE NOTES 


Effective Date of 2019 Amendment. 
Emergency clause of Acts 2019, No. 376 
was defective where the stated basis was 


“to avoid confusion in petition circula- 
tion”; Act 376 added additional require- 
ments for getting a referendum on the 


7-9-107 


election ballot, and the prospect of afford- 
ing those who seek to file a ballot petition 
additional notice of new requirements for 
that petition, especially when the people 
would not be voting on any such initia- 
tives or referenda for at least another 15 
months, did not amount to an emergency 
under Ark. Const., Art. 5, § 1. Safe Sur- 
gery Ark. v. Thurston, 2019 Ark. 403, 591 
S.W.3d 293 (2019) (sub. op.). 

As the emergency clause of Acts 2019, 
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No. 376 was ineffective and Act 376’s new 
requirements were not in effect at the 
time petitioner filed its proposed referen- 
dum and supporting signatures, manda- 
mus was granted directing the Secretary 
of State to address petitioner’s referen- 
dum filings (seeking a referendum on Acts 
2019, No. 579) under the pre-Act 376 legal 
framework for initiatives and referenda. 
Safe Surgery Ark. v. Thurston, 2019 Ark. 
403, 591 S.W.3d 298 (2019) (sub. op.). 


7-9-107. Filing of original draft before circulation. 


CASE NOTES 


Effective Date of 2019 Amendment. 
Emergency clause of Acts 2019, No. 376 
was defective where the stated basis was 
“to avoid confusion in petition circula- 
tion”; Act 376 added additional require- 
ments for getting a referendum on the 
election ballot, and the prospect of afford- 
ing those who seek to file a ballot petition 
additional notice of new requirements for 
that petition, especially when the people 
would not be voting on any such initia- 
tives or referenda for at least another 15 
months, did not amount to an emergency 
under Ark. Const., Art. 5, § 1. Safe Sur- 


gery Ark. v. Thurston, 2019 Ark. 403, 591 
S.W.3d 293 (2019) (sub. op.). 

As the emergency clause of Acts 2019, 
No. 376 was ineffective and Act 376’s new 
requirements were not in effect at the 
time petitioner filed its proposed referen- 
dum and supporting signatures, manda- 
mus was granted directing the Secretary 
of State to address petitioner’s referen- 
dum filings (seeking a referendum on Acts 
2019, No. 579) under the pre-Act 376 legal 
framework for initiatives and referenda. 
Safe Surgery Ark. v. Thurston, 2019 Ark. 
403, 591 S.W.3d 293 (2019) (sub. op.). 


7-9-109. Form of verification — Penalty for false statement. 


CASE NOTES 


Effective Date of 2019 Amendment. 
Emergency clause of Acts 2019, No. 376 
was defective where the stated basis was 
“to avoid confusion in petition circula- 
tion”; Act 376 added additional require- 
ments for getting a referendum on the 
election ballot, and the prospect of afford- 
ing those who seek to file a ballot petition 
additional notice of new requirements for 
that petition, especially when the people 
would not be voting on any such initia- 
tives or referenda for at least another 15 
months, did not amount to an emergency 
under Ark. Const., Art. 5, § 1. Safe Sur- 


gery Ark. v. Thurston, 2019 Ark. 403, 591 
S.W.3d 293 (2019) (sub. op.). 

As the emergency clause of Acts 2019, 
No. 376 was ineffective and Act 376’s new 
requirements were not in effect at the 
time petitioner filed its proposed referen- 
dum and supporting signatures, manda- 
mus was granted directing the Secretary 
of State to address petitioner’s referen- 
dum filings (seeking a referendum on Acts 
2019, No. 579) under the pre-Act 376 legal 
framework for initiatives and referenda. 
Safe Surgery Ark. v. Thurston, 2019 Ark. 
403, 591 S.W.3d 293 (2019) (sub. op.). 
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7-9-112 


7-9-110. Designation of number and popular name. 


CASE NOTES 


Effective Date of 2019 Amendment. 
Emergency clause of Acts 2019, No. 376 
was defective where the stated basis was 
“to avoid confusion in petition circula- 
tion”; Act 376 added additional require- 
ments for getting a referendum on the 
election ballot, and the prospect of afford- 
ing those who seek to file a ballot petition 
additional notice of new requirements for 
that petition, especially when the people 
would not be voting on any such initia- 
tives or referenda for at least another 15 
months, did not amount to an emergency 
under Ark. Const., Art. 5, § 1. Safe Sur- 


gery Ark. v. Thurston, 2019 Ark. 4038, 591 
S.W.3d 293 (2019) (sub. op.). 

As the emergency clause of Acts 2019, 
No. 376 was ineffective and Act 376’s new 
requirements were not in effect at the 
time petitioner filed its proposed referen- 
dum and supporting signatures, manda- 
mus was granted directing the Secretary 
of State to address petitioner’s referen- 
dum filings (seeking a referendum on Acts 
2019, No. 579) under the pre-Act 376 legal 
framework for initiatives and referenda. 
Safe Surgery Ark. v. Thurston, 2019 Ark. 
403, 591 S.W.3d 293 (2019) (sub. op.). 


7-9-111. Determination of sufficiency of petition — Corrections. 


CASE NOTES 


Effective Date of 2019 Amendment. 
Emergency clause of Acts 2019, No. 376 
was defective where the stated basis was 
“to avoid confusion in petition circula- 
tion”; Act 376 added additional require- 
ments for getting a referendum on the 
election ballot, and the prospect of afford- 
ing those who seek to file a ballot petition 
additional notice of new requirements for 
that petition, especially when the people 
would not be voting on any such initia- 
tives or referenda for at least another 15 
months, did not amount to an emergency 
under Ark. Const., Art. 5, § 1. Safe Sur- 


7-9-112. Right of review. 


gery Ark. v. Thurston, 2019 Ark. 403, 591 
S.W.3d 293 (2019) (sub. op.). | 

As the emergency clause of Acts 2019, 
No. 376 was ineffective and Act 376’s new 
requirements were not in effect at the 
time petitioner filed its proposed referen- 
dum and supporting signatures, manda- 
mus was granted directing the Secretary 
of State to address petitioner’s referen- 
dum filings (seeking a referendum on Acts 
2019, No. 579) under the pre-Act 376 legal 
framework for initiatives and referenda. 
Safe Surgery Ark. v. Thurston, 2019 Ark. 
403, 591 S.W.3d 293 (2019) (sub. op.). 


CASE NOTES 


Effective Date of 2019 Amendment. 
Emergency clause of Acts 2019, No. 376 
was defective where the stated basis was 
“to avoid confusion in petition circula- 
tion”; Act 376 added additional require- 
ments for getting a referendum on the 
election ballot, and the prospect of afford- 
ing those who seek to file a ballot petition 
additional notice of new requirements for 
that petition, especially when the people 
would not be voting on any such initia- 
tives or referenda for at least another 15 
months, did not amount to an emergency 
under Ark. Const., Art. 5, § 1. Safe Sur- 


gery Ark. v. Thurston, 2019 Ark. 408, 591 
S.W.3d 293 (2019) (sub. op.). 

As the emergency clause of Acts 2019, 
No. 376 was ineffective and Act 376’s new 
requirements were not in effect at the 
time petitioner filed its proposed referen- 
dum and supporting signatures, manda- 
mus was granted directing the Secretary 
of State to address petitioner’s referen- 
dum filings (seeking a referendum on Acts 
2019, No. 579) under the pre-Act 376 legal 
framework for initiatives and referenda. 
Safe Surgery Ark. v. Thurston, 2019 Ark. 
403, 591 S.W.3d 293 (2019) (sub. op.). 


7-9-126 


7-9-126. Count of signatures. 
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CASE NOTES 


Effective Date of 2019 Amendment. 
Emergency clause of Acts 2019, No. 376 
was defective where the stated basis was 
“to avoid confusion in petition circula- 
tion”; Act 376 added additional require- 
ments for getting a referendum on the 
election ballot, and the prospect of afford- 
ing those who seek to file a ballot petition 
additional notice of new requirements for 
that petition, especially when the people 
would not be voting on any such initia- 
tives or referenda for at least another 15 
months, did not amount to an emergency 
under Ark. Const., Art. 5, § 1. Safe Sur- 


gery Ark. v. Thurston, 2019 Ark. 403, 591 
S.W.3d 293 (2019) (sub. op.). 

As the emergency clause of Acts 2019, 
No. 376 was ineffective and Act 376’s new 
requirements were not in effect at the 
time petitioner filed its proposed referen- 
dum and supporting signatures, manda- 
mus was granted directing the Secretary 
of State to address petitioner’s referen- 
dum filings (seeking a referendum on Acts 
2019, No. 579) under the pre-Act 376 legal 
framework for initiatives and referenda. 
Safe Surgery Ark. v. Thurston, 2019 Ark. 
403, 591 S.W.3d 293 (2019) (sub. op.). 


SUBCHAPTER 2 — LEGISLATIVE PROPOSAL OF CONSTITUTIONAL AMENDMENTS 


Publisher’s Notes. This Effective 
Dates note is being set out to reflect an 
update to the 2019 supplement pamphlet. 

Effective Dates. Acts 2019, No. 376, 
§ 14: Mar. 8, 2019. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that this act amends the process for 
circulating initiative petitions and refer- 
endum petitions; and that the provisions 
of this act should become effective imme- 
diately so that its provisions apply to all 
petitions circulated after the passage of 
the act to avoid confusion in petition cir- 
culation. Therefore, an emergency is de- 


clared to exist, and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto”. 
The emergency clause for Acts 2019, No. 
376 was held to be defective in Safe Sur- 
gery Ark. v. Thurston, 2019 Ark. 408. 


7-9-205. Challenges to constitutional amendments proposed by 
the General Assembly. 


CASE NOTES 


Effective Date. 

Emergency clause of Acts 2019, No. 376 
was defective where the stated basis was 
“to avoid confusion in petition circula- 
tion”; Act 376 added additional require- 
ments for getting a referendum on the 
election ballot, and the prospect of afford- 
ing those who seek to file a ballot petition 
additional notice of new requirements for 
that petition, especially when the people 
would not be voting on any such initia- 
tives or referenda for at least another 15 


months, did not amount to an emergency 
under Ark. Const., Art. 5, § 1. Safe Sur- 
gery Ark. v. Thurston, 2019 Ark. 403, 591 
S.W.3d 293 (2019) (sub. op.). 

As the emergency clause of Acts 2019, 
No. 376 was ineffective and Act 376’s new 
requirements were not in effect at the 
time petitioner filed its proposed referen- 
dum and supporting signatures, manda- 
mus was granted directing the Secretary 
of State to address petitioner’s referen- 
dum filings (seeking a referendum on Acts 
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2019, No. 579) under the pre-Act 376 legal 
framework for initiatives and referenda. 


NONPARTISAN ELECTIONS 


7-10-103 


Safe Surgery Ark. v. Thurston, 2019 Ark. 
403, 591 S.W.3d 293 (2019) (sub. op.). 


SUBCHAPTER 6 — Parp CANVASSERS 


Publisher’s Notes. This Effective 
Dates note is being set out to reflect an 
update to the 2019 supplement pamphlet. 

Effective Dates. Acts 2019, No. 376, 
§ 14: Mar. 8, 2019. Emergency clause pro- 
vided: “It is found and determined by the 
General Assembly of the State of Arkan- 
sas that this act amends the process for 
circulating initiative petitions and refer- 
endum petitions; and that the provisions 
of this act should become effective imme- 
diately so that its provisions apply to all 
petitions circulated after the passage of 
the act to avoid confusion in petition cir- 
culation. Therefore, an emergency is de- 


clared to exist, and this act being immedi- 
ately necessary for the preservation of the 
public peace, health, and safety shall be- 
come effective on: (1) The date of its ap- 
proval by the Governor; (2) If the bill is 
neither approved nor vetoed by the Gov- 
ernor, the expiration of the period of time 
during which the Governor may veto the 
bill; or (3) If the bill is vetoed by the 
Governor and the veto is overridden, the 
date the last house overrides the veto”. 
The emergency clause for Acts 2019, No. 
376 was held to be defective in Safe Sur- 
gery Ark. v. Thurston, 2019 Ark. 403. 


7-9-601. Hiring and training of paid canvassers — Definition. 


CASE NOTES 


Effective Date of 2019 Amendment. 
Emergency clause of Acts 2019, No. 376 
was defective where the stated basis was 
“to avoid confusion in petition circula- 
tion”; Act 376 added additional require- 
ments for getting a referendum on the 
election ballot, and the prospect of afford- 
ing those who seek to file a ballot petition 
additional notice of new requirements for 
that petition, especially when the people 
would not be voting on any such initia- 
tives or referenda for at least another 15 
months, did not amount to an emergency 
under Ark. Const., Art. 5, § 1. Safe Sur- 


gery Ark. v. Thurston, 2019 Ark. 403, 591 
S.W.3d 293 (2019) (sub. op.). 

As the emergency clause of Acts 2019, 
No. 376 was ineffective and Act 376’s new 
requirements were not in effect at the 
time petitioner filed its proposed referen- 
dum and supporting signatures, manda- 
mus was granted directing the Secretary 
of State to address petitioner’s referen- 
dum filings (seeking a referendum on Acts 
2019, No. 579) under the pre-Act 376 legal 
framework for initiatives and referenda. 
Safe Surgery Ark. v. Thurston, 2019 Ark. 
403, 591 S.W.3d 293 (2019) (sub. op.). 


CHAPTER 10 
NONPARTISAN ELECTIONS 


7-10-103. Filing as a candidate. 


CASE NOTES 


Remedies. 

Although, contrary to this section, an 
appointed district court judge who had 
filed as a candidate for the Court of Ap- 
peals erroneously used the title “Judge” in 


her signature of the political practices 
pledge, this section did not restrict courts 
from ordering a change on the ballot and 
current law only sanctioned those who did 
not sign the pledge; there was no penalty 


8-6-714 


for those found to have included inaccu- 
rate information on the pledge. Barrett v. 
Thurston, 2020 Ark. 36 (2020). 
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TITLE 8 


ENVIRONMENTAL LAW 


CHAPTER 6 
DISPOSAL OF SOLID WASTES AND OTHER REFUSE 


SUBCHAPTER 7 — REGIONAL SOLID WASTE MANAGEMENT DISTRICTS AND 
Boarps 


8-6-714. Rents, fees, and charges. 


CASE NOTES 


Division of Fees Between Districts. 
Circuit court erred in applying the doc- 
trine of unjust enrichment to award one 
regional solid-waste management district 
all of the waste-assessment service fees in 
a dispute with a neighboring district 
where the districts did not currently have 
an interlocal agreement that addressed 


the division of fees and subdivision (c)(3) 
of this section provided a default rule that 
the districts were to equally divide the 
fees if they could not reach agreement. 
Boston Mt. Reg’! Solid Waste Mgmt. Dist. 
v. Benton Cty. Reg’l Solid Waste Mgmt. 
Dist., 2019 Ark. App. 488, 587 S.W.3d 292 
(2019). 


TITLE 9 


FAMILY LAW 


SUBTITLE 2. DOMESTIC RELATIONS 


CHAPTER 9 
ADOPTION 


SUBCHAPTER 2 — Revisep UNIFORM ADOPTION ACT 


9-9-206. Persons required to consent to adoption — Consider- 
ation for relinquishing minor for adoption. 


CASE NOTES 


Applicability. 

This section, which provides that a pe- 
tition to adopt a minor over the age of 12 
can be granted only if written consent to a 
particular adoption has been executed by 


the minor, unless the court in the best 
interest of the minor dispenses with the 
minor’s consent, does not apply to termi- 
nation of parental rights proceedings; it is 
used only when considering a particular 
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petition to adopt a child—not when con- 
sidering the likelihood of adoption. Her- 
nandez v. Ark. Dep’t of Human Servs., 


9-10-120 


2019 Ark. App. 449, 588 S.W.3d 102 
(2019). 


9-9-207. Persons as to whom consent not required. 


CASE NOTES 


Failure to Communicate or Support. 

Circuit court erred by finding that the 
biological father’s failure to support the 
child for seven years was justifiable; his 
imprisonment did not toll his responsibili- 
ties to support the child, he participated 
in a work-release program earning money 
yet paid no support, and neither the child 


support office nor the child’s mother pre- 
vented him from paying support. Thus, 
the circuit court erred in finding that the 
biological father’s consent to adoption was 
required. Johnson v. Beatty (In re Adop- 
tion of T.A.D.), 2019 Ark. App. 510, 588 
S.W.3d 858 (2019). 


CHAPTER 10 
PATERNITY 


SUBCHAPTER 1 — GENERAL PROVISIONS 


9-10-108. Paternity test. 


CASE NOTES 


Chain of Custody. 

Circuit court did not err when it admit- 
ted the seven appellees’ reports of DNA 
test results into evidence, after finding 
substantial compliance with subdivision 
(a)(5)(B) of this section, and held that 
decedent was appellees’ biological father, 
rejecting the contention of decedent’s es- 
tate that strict compliance with the statu- 
tory requirements concerning chain-of- 
custody affidavits was required. All of the 


DNA test results contained supporting 
documentation of the collection and re- 
ceipt of the samples at the testing facility, 
the packages containing the DNA speci- 
mens were examined for integrity upon 
receipt at the lab, and there was no sign of 
tampering during transit; and the case did 
not involve any challenge to the authen- 
ticity of the DNA test results or any alle- 
gation of tampering. Johnson v. Johnson, 
2020 Ark. App. 9 (2020). 


9-10-120. Effect of acknowledgment of paternity. 


CASE NOTES 


Cited: Fox v. Ark. Dep’t of Human 
Servs., 2020 Ark. App. 13, 592 S.W.3d 260 
(2020). 


9-12-301 


FAMILY LAW 
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CHAPTER 12 
DIVORCE AND ANNULMENT 


SUBCHAPTER 3 — ACTIONS FOR DiIvorcE oR ALIMONY 


9-12-301. Grounds for divorce. 


CASE NOTES 


Indignities. 

Wife was not entitled to a divorce on the 
ground of general indignities because she 
did not corroborate her allegations, as the 
allegedly corroborating testimony of her 
husband was insufficient to satisfy the 
corroboration requirement. Mayland v. 
Mayland, 2019 Ark. App. 390, 586 S.W.3d 
LO 2019 7 


Trial court’s award of joint child custody 
was not inconsistent with the court’s 
grant of a divorce on general indignities 
grounds because different considerations 
were required to make general-indignities 
and joint-custody findings. Cunningham 
v. Cunningham, 2019 Ark. App. 416, 588 
S.W.3d 38 (2019). 


9-12-309. Maintenance and attorney’s fees — Interest. 


CASE NOTES 


Attorney’s Fees. 

Trial court had evidence of the relative 
financial abilities of the parties and did 
not abuse its discretion in awarding 
$10,800 in attorney’s fees to the wife; in 
part, the trial court was familiar with the 
protracted nature of the litigation, which 


included contempt motions against the 
husband, there was evidence that the wife 
was a substitute teacher and was also 
taking college courses, and there was evi- 
dence of the husband’s income from the 
temporary hearing. Deline v. Deline, 2019 
Ark. App. 562, 591 S.W.3d 365 (2019). 


9-12-312. Alimony — Child support — Bond — Method of pay- 


ment — Definition. 


CASE NOTES 


ANALYSIS 


Alimony. 

Child Support. 
—Modification. 
Rehabilitative Alimony. 


Alimony. 

Rehabilitative alimony award for seven 
years was affirmed where the court had 
considered the disparity in the parties’ 
incomes, the fact that the wife had worked 
in the husband’s business the entire 
length of the marriage, and the parties’ 
health. Perser v. Perser, 2019 Ark. App. 
467, 588 S.W.3d 395 (2019). 

Permanent alimony award to the wife 
was affirmed where the circuit court 


heard evidence of the wife’s need, the 
husband’s ability to pay, the spendable 
incomes of the parties, and the wife’s 
standard of living to which she had be- 
come accustomed during the marriage, as 
well as other evidence. Carr v. Carr, 2019 
Ark. App. 518, 588 S.W.3d 821 (2019). 


Child Support. 

Award of child support was affirmed 
where the court disbelieved the husband 
as to why he was earning half of what he 
had earned for the three or more years 
before he filed for divorce, the husband 
owned his medical practice and was in 
sole control of his salary, and the court did 
not believe that the husband’s tax returns 
showed the correct amount of his earn- 
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ings. Perser v. Perser, 2019 Ark. App. 467, 
588 S.W.3d 395 (2019). 


—Modification. 

Circuit court clearly erred in finding 
that a father’s increased expenses due to 
his agreement to have primary custody of 
a child was a material change of circum- 
stances warranting modification of child 
support; not only was the circumstance 
that the father would have more time 
with, and therefore more expenses for, the 
child known at the time of the entry of the 
agreed order, it was a circumstance that 
the father created by agreeing to it. Hig- 
don v. Roberts, 2020 Ark. App. 59 (2020). 


Circuit court did not err in modifying a 


father’s child support because the incon- 
sistency between the chart amount of the 
mother’s child support and the agreed 
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order without supporting reasons consti- 
tuted a material change in circumstances 
sufficient to petition for modification of 
child support under § 9-14-107. Higdon v. 
Roberts, 2020 Ark. App. 59 (2020). 


Rehabilitative Alimony. 

Calculation of the three-year rehabilita- 
tive alimony award to the wife was af- 
firmed where, inter alia, the wife waiving 
a right to an interest in a marital asset in 
the property settlement agreement did 
not impact consideration of her earning 
ability and the husband’s bonuses in cal- 
culating alimony; and this section does 
not mandate that a rehabilitative plan be 
submitted and the husband did not re- 
quest one. Carr v. Carr, 2019 Ark. App. 
513, 588 S.W.3d 821 (2019). 


9-12-315. Division of property — Definition. 


CASE NOTES 


ANALYSIS 


Marital Property. 

—Business. 

—Marital Home. 

—Retirement Plans, Pensions, Etc. 
Nonmarital Property. 

Unequal Division. 

—Upheld. 


Marital Property. 


—Business. 

Circuit court did not clearly err when it 
found that a portion of a partnership was 
marital property, when the husband 
owned the business before the marriage 
with his brother and father, and subse- 
quently, during the marriage, the hus- 
band and his brother signed a promissory 
note for $275,000 to buy out their father’s 
interest, and the husband failed to put on 
proof in the divorce action concerning the 
value of the interest. Perry v. Perry, 2020 
Ark. App. 63 (2020). 


—Marital Home. 

Circuit court did not abuse its discretion 
in equally dividing the marital home and 
then giving the wife a credit for the time 
she alone made the mortgage payments 
after the parties separated, and in giving 
the wife a credit for the five-acre lot pro- 
ceeds that the husband used to pay his 


personal debts. Holloway v. Holloway, 
Z2Z0195Ark. App. 375, 586°S5.W.3ds173 
(2019). 

Although the wife used nonmarital 
funds toward the construction of the mari- 
tal home, the appellate court did not find 
clear error in the circuit court’s award of 
equal division of the marital home given 
the statutory presumption favoring equal 
division of marital property and the hus- 
band had countered that he made sub- 
stantial contributions in the form of 
“sweat equity” toward the home’s con- 
struction. Holloway v. Holloway, 2019 Ark. 
App. 375, 586 S.W.3d 173 (2019). 


—Retirement Plans, Pensions, Etc. 

Circuit court’s equal distribution of the 
retirement accounts was not clearly erro- 
neous where it divided the retirement 
accounts equally as of the date of divorce 
rather than on the date of separation; 
although the husband argued that the 
wife did not make any contributions to the 
accounts after the separation, there was 
no indication that the husband could not 
have filed for divorce sooner. Dac Tat 
Pham v. Anh Thuy Nguyen, 2019 Ark. 
App. 500, 588 S.W.3d 427 (2019). 


Nonmarital Property. 

Circuit court’s award to wife of $100,000 
from husband’s separate nonmarital 
medical practice was affirmed; the wife 
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had worked for the medical practice before 
the parties were married and during the 
marriage as the office manager and mari- 
tal funds were used to pay debts of the 
medical practice. Perser v. Perser, 2019 
Ark. App. 467, 588 S.W.3d 395 (2019). 

Circuit court properly awarded the wife 
$52,000 from the home, which the parties 
agreed was the husband’s separate prop- 
erty, where marital funds and funds from 
the sale of the wife’s premarital home 
were used to pay the debt on the hus- 
band’s separate property; in this case, the 
circuit court ordered an equitable distri- 
bution to the wife of the husband’s non- 
marital business and home, as well as 
alimony, and the court specifically stated 
in making the award that it had consid- 
ered that the husband retained the home. 
Perser v. Perser, 2019 Ark. App. 467, 588 
5.W.3d 395 (2019). 
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Unequal Division. 


—Upheld. 

It was not clear error for the circuit 
court to make an unequal distribution by 
awarding the wife $167,236 out of the 
husband’s share of his 401k, this repre- 
senting one-half of the parties’ marital 
interest in a partnership. It was not clear 
error to find that there was some portion 
of the partnership that was marital, nor 
was it error to consider that marital por- 
tion when making an unequal distribution 
by awarding the husband all the marital 
interest in the partnership and awarding 
the wife a portion of the husband’s 401k, 
as the circuit court considered the statu- 
tory factors in writing. Perry v. Perry, 
2020 Ark. App. 63 (2020). 


CHAPTER 13 
CHILD CUSTODY AND VISITATION 


SUBCHAPTER 1 — GENERAL PROVISIONS 


9-13-101. Award of custody — Definition. 


CASE NOTES 


ANALYSIS 


Change in Custody Warranted. 
Default. 
Joint Custody. 


Change in Custody Warranted. 

Change from joint custody to custody 
with the father upheld; the inability to 
coparent and cooperate constitutes a ma- 
terial change in circumstances. Case v. 
Van Pelt, 2019 Ark. App. 382, 587 S.W.3d 
567 (2019). 


Default. 

Circuit court abused its discretion by 
denying a mother’s request to set aside 
the default custody award under Ark. R. 
Civ. P. 55(c)(4) because the need to con- 
sider the best interest of the child consti- 
tuted an “other reason justifying relief”. 
Specifically, the circuit court’s primary 
focus was on the mother’s failure to file a 
timely response to the complaint for di- 
vorce, rather than the best interest of the 


child, and nothing in the record indicated 
that the circuit court considered the moth- 
er’s abuse allegations when evaluating 
her motion to set aside the default judg- 
ment. Jones v. Jones, 2019 Ark. App. 596 
(2019). 

Wife’s arguments that the default di- 
vorce judgment entered against her was 
void, that she was entitled to a damages 
hearing, that the default judgment ex- 
ceeded the requested relief, and that the 
default custody award ignored the statu- 
tory preference for joint custody were not 
preserved for appellate review where the 
wife failed to raise the specific concerns at 
the motion hearing below. Glover v. 
Glover, 2020 Ark. App. 89 (2020). 


Joint Custody. 

Trial court’s award of joint child custody 
was not inconsistent with the court’s 
grant of a divorce on general indignities 
grounds because different considerations 
were required to make general-indignities 
and joint-custody findings. Cunningham 
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v. Cunningham, 2019 Ark. App. 416, 588 
S.W.3d 38 (2019). 

Joint custody award upheld despite the 
mother’s argument that the parties were 
unable to cooperate and communicate ef- 
fectively; most joint-custody situations in- 
volve some amount of disagreement, the 
circuit court carefully considered all the 
evidence and found that joint custody 
would maximize the child’s time with both 
parents and reduce the number of custody 
exchanges, which was the source of a 
significant amount of the conflict between 
the parties, and the appellate court recog- 
nized the circuit court’s superior position 
to evaluate the witnesses and the child’s 
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best interest. Cunningham v. Cunning- 
ham, 2019 Ark. App. 416, 588 S.W.3d 38 
(2019). 

Circuit court did not err in modifying 
joint custody to award the mother sole 
custody, because (1) despite a statutory 
preference for joint custody, evidence of 
the parties’ level of discord and lack of 
cooperation, resulting in a no-contact or- 
der, was a material change in circum- 
stances, and (2) the father’s tumultuous 
remarriage and anger issues showed that 
awarding custody to the mother was in 
the children’s best interest. Roberts v. 
Roberts, 2020 Ark. App. 60 (2020). 


CHAPTER 14 
SPOUSAL AND CHILD SUPPORT 


SUBCHAPTER 1 — GENERAL PROVISIONS 


9-14-1077. Change in payor income warranting modification — 


Definition. 


CASE NOTES 


ANALYSIS 


Appellate Review. 

Change of Circumstances Found. 
Preservation for Review. 
Retroactive Award. 


Appellate Review. 

Even though the dismissal of father’s 
motion to decrease his child support obli- 
gation was without prejudice, his appeal 
from that order was from a final appeal- 
able order because of the significance of 
filing dates to child support motions; be- 
cause retroactive child support may be 
awarded from the time a petition to 
modify is filed, the father would lose that 
benefit with any new motion filed. Cross v. 
Cross, 2020 Ark. App. 110 (2020). 

Circuit court erred in dismissing a fa- 
ther’s motion to decrease his child support 
obligation for lack of jurisdiction due to 
the pendency of a previous child support 
order before the court of appeals. The 
issues raised in the first appeal (which 
related to service of the motion, the cor- 
rect retroactive date, and whether the 
father was entitled to a dgwnward devia- 


tion from the chart amount) all related to 
the circumstances as they existed when 
the mother filed her motion for modifica- 
tion, and the issues raised in the father’s 
subsequent motion related to the alleg- 
edly changed circumstances that existed 
when he filed his motion and was a matter 
supplemental to those on appeal. Cross v. 
Cross, 2020 Ark. App. 110 (2020). 

The rule that a circuit court loses juris- 
diction over the parties and subject mat- 
ter once the record is lodged on appeal is 
not invariably applied in support cases; 
further, the rule applies only to matters 
necessarily or directly involved in the 
matter under review, and matters that are 
collateral or supplemental to those on 
appeal are left within the jurisdiction and 
control of the circuit court. Cross v. Cross, 
2020 Ark. App. 110 (2020). 


Change of Circumstances Found. 
Circuit court did not err in modifying a 
father’s child support because the incon- 
sistency between the chart amount of the 
mother’s child support and the agreed 
order without supporting reasons consti- 
tuted a material change in circumstances 
sufficient to petition for modification of 


9-14-234 


child support under this section. Higdon v. 
Roberts, 2020 Ark. App. 59 (2020). 


Preservation for Review. 

Evidence that was presented in the 
lower court raised, developed, and pre- 
served the issue of the application of sub- 
division (c)(2) of this section to the case; 
although the father did not specifically 
raise Subdivision (c)(2) to support his mo- 
tion for modification of child support, the 
issue in the case—whether there was a 
material change of circumstances sup- 
porting the father’s motion—was_ pre- 
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sented to the lower court and the evidence 
required to support the application of sub- 
division (c)(2) was developed at the hear- 
ing below and was undisputed. Higdon v. 
Roberts, 2020 Ark. App. 59 (2020). 


Retroactive Award. 

Child support award was modified to 
begin when the father’s motion to modify 
was filed because the circuit court abused 
its discretion when it awarded retroactive 
child support beyond the filing date of the 
father’s motion to modify. Higdon v. Rob- 
erts, 2020 Ark. App. 59 (2020). 


SUBCHAPTER 2 — ENFORCEMENT GENERALLY 


9-14-234. Arrearages — Finality of judgment — Definition. 


CASE NOTES 


Modification. 

Child support award was modified on 
appeal to begin when the father’s motion 
to modify was filed because the circuit 
court abused its discretion when _ it 


awarded retroactive child support beyond 
the filing date of the father’s motion to 
modify. Higdon v. Roberts, 2020 Ark. App. 
59 (2020). 


9-14-237. Expiration of child support obligation. 


CASE NOTES 


Special Circumstances. 

* Child support determinations were not 
moot even though both sons had since 
turned 18 as the determinations ad- 
dressed back child support, and because 
the order provided for support until the 


youngest son either turned 18 or gradu- 
ated from high school, whichever occurred 
later, and that son had not yet graduated 
from high school. Maxwell v. Maxwell, 
2020 Ark. App. 23 (2020). 


CHAPTER 19 


UNIFORM CHILD-CUSTODY JURISDICTION AND 
ENFORCEMENT ACT 


SUBCHAPTER 1 — GENERAL PROVISIONS 


9-19-102. Definitions. 


CASE NOTES 


Person Acting As a Parent. 

In a child custody dispute, the great- 
uncle and great-aunt met the definition of 
“person acting as a parent” under this 
section and § 9-19-202 where the child 


had resided with them in Mississippi for 
well over six months and they had as- 
serted a custody right in the Arkansas 
circuit court. Kyle v. State, 2019 Ark. App. 
491, 588 S.W.4 754 (2019). 
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ADULT MALTREATMENT CUSTODY ACT 


9-20-117 


SUBCHAPTER 2 — JURISDICTION 


9-19-202. Exclusive, continuing jurisdiction. 


CASE NOTES 


Jurisdiction. 

In a child custody dispute, the circuit 
court had lost jurisdiction under this sec- 
tion where the child had resided in Mis- 
Sissippi for at least four years with the 
paternal great-uncle and great-aunt, a 


Mississippi court had granted them emer- 
gency custody, and that action constituted 
an award of legal custody by a court. Kyle 
v. State, 2019 Ark. App. 491, 588 S.W.3d 
154 (2019). 


CHAPTER 20 
ADULT MALTREATMENT CUSTODY ACT 


9-20-102. Purpose. 


CASE NOTES 


Cited: O.C. v. Ark. Dep't of Human 
Servs., 2019 Ark. App. 581 (2019). 


9-20-108. Jurisdiction — Venue — Eligibility. 


CASE NOTES 


Applicability. 

Appellant’s argument was rejected that 
her status as a person “in need of chronic 
mental health treatment” for purposes of 
subdivision (d)(2) of this section precluded 
application of the Adult Maltreatment 
Custody Act, § 9-20-101 et seq., to her and 
the order placing her in the long-term 
custody of the Department of Human Ser- 
vices; in addition to a bipolar disorder, 
clear and convincing evidence showed 
that appellant had unspecified neurocog- 
nitive disorder (dementia), likely Alzheim- 
er’s type, she lacked the capacity to com- 


prehend the nature and consequences of 
remaining in a situation that presented 
an imminent danger to her health or 
safety, she was unable to protect herself 
from maltreatment, and she was in need 
of placement. Moreover, appellant had 
been evicted from her home, did not un- 
derstand that she no longer had a home to 
return to, had no plan to avoid homeless- 
ness, and lacked insight regarding her 
mental-impairment issues. O.C. v. Ark. 
Dep't of Human Servs., 2019 Ark. App. 
581 (2019). 


9-20-117. Long-term custody and court-ordered protective ser- 


vices hearings. 


CASE NOTES 


Applicability. 

Appellant’s argument was rejected that 
her status as a person “in need of chronic 
mental health treatment” for purposes of 
§ 9-20-108(d)(2) precluded application of 
the Arkansas Adult Maltreatment Cus- 


tody Act, § 9-20-101 et seq., to her and the 
order placing her in the long-term custody 
of the Department of Human Services; in 
addition to a bipolar disorder, clear and 
convincing evidence showed that appel- 
lant had unspecified neurocognitive disor- 
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der (dementia), likely Alzheimer’s type, 
she lacked the capacity to comprehend the 
nature and consequences of remaining in 
a situation that presented an imminent 
danger to her health or safety, she was 
unable to protect herself from maltreat- 
ment, and she was in need of placement. 
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Moreover, appellant had been evicted 
from her home, did not understand that 
she no longer had a home to return to, had 
no plan to avoid homelessness, and lacked 
insight regarding her mental-impairment 
issues. O.C. v. Ark. Dep’t of Human Servs., 
2019 Ark. App. 581 (2019). 


SUBTITLE 3. MINORS 


CHAPTER 27 
JUVENILE COURTS AND PROCEEDINGS 


SUBCHAPTER 3 — ARKANSAS JUVENILE CODE 


9-27-303. Definitions. 


CASE NOTES 


ANALYSIS 


Dependent-Neglected Juvenile. 
Neglect. 
Parent. 


Dependent-Neglected Juvenile. 

After a child’s death, the trial court did 
not err in finding the other children de- 
pendent-neglected where the evidence 
showed that the mother knew the juve- 
niles would be at a substantial risk of 
serious harm if left in the grandmother’s 
and sister’s care in their home, she knew 
that the grandmother’s house had pre- 
scription pills lying around within the 
children’s reach, the mother had her own 
drug issues, and she frequently left the 
children with the grandmother and sister 
despite the fact that they were under 
investigation for selling drugs out of their 
house. Cramer v. Ark. Dep't of Human 
Servs., 2019 Ark. App. 571, 589 S.W.3d 
491 (2019). 


Neglect. 

Circuit court did not clearly err in adju- 
dicating a child dependent-neglected be- 
cause a preponderance of the evidence 
showed a mother undisputedly drove 
while intoxicated with the child in the car 


and was charged with a crime related to 
possession of a narcotic without a pre- 
scription, creating a dangerous situation 
and placing the child at substantial risk of 
serious harm, despite the mother’s subse- 
quent treatment plan compliance. Reeves 
v. Ark. Dep’t of Human Servs., 2020 Ark. 
App. 72 (2020). 


Parent. 

Where appellant argued only that DHS 
had not established that he was a “parent” 
and that DHS failed to offer sufficient 
proof that he was married to the mother 
when the child was born, the circuit 
court’s decision terminating his parental 
rights was not clearly erroneous; the cir- 
cuit court had found the appellant to be 
the “non-custodial parent who was a legal 
parent” in the adjudication order and ap- 
pellant did not appeal that order, a family- 
service worker testified at the termination 
hearing that from her understanding the 
child was born during the marriage, and 
the appellant’s attorney ad litem stated 
that she had recognized the “legal issue 
and those potential consequences” of a 
DNA test and that the appellant had de- 
clined the test. Thacker v. Ark. Dep’t of 
Human Servs., 2019 Ark. App. 379, 585 
S.W.3d 698 (2019). 
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JUVENILE COURTS AND PROCEEDINGS 


9-27-316 


9-27-312. Notification to defendants. 


CASE NOTES 


Cited: TS.B. v. Robinson, 2019 Ark. 
App. 359, 586 S.W.3d 650 (2019). 


9-27-315. Probable cause hearing. 


CASE NOTES 


ANALYSIS 


Due Process. 
Timeliness of Order. 


Due Process. 

Parents sought to hold the social work- 
ers individually liable for failing to pro- 
vide them with a prompt post-deprivation 
hearing, but the statutory authority and 
duty to schedule and conduct a hearing 
was placed in the circuit court. Neither 
social worker had the authority to sched- 
ule such a hearing. Webb v. Smith, No. 
4:17CV00660 JLH, 2018 U.S. Dist. LEXIS 
118406 (E.D. Ark. June 20, 2018), affd in 
part, rev'd in part on other grounds, 936 
F.3d 808 (8th Cir. 2019). 

Parents’ argument reduced to a form of 
strict liability: the post-deprivation hear- 
ing was not held promptly, so the social 


9-27-316. Right to counsel. 


workers who were responsible for custody 
of the children must be held individually 
liable whether they were at fault or not. 


_ The court found no support for the propo- 


sition that social workers can be held 
individually liable for alleged constitu- 
tional violations for which they were not 
personally responsible. Webb v. Smith, 
No. 4:17CV00660 JLH, 2018 U.S. Dist. 
LEXIS 118406 (E.D. Ark. June 20, 2018), 
affd in part, revd in part on other 
grounds, 936 F.3d 808 (8th Cir. 2019). 


Timeliness of Order. 

Circuit court’s untimely orders of prob- 
able cause and adjudication, which were 
both entered beyond the statutorily pre- 
scribed 30 days, did not warrant reversal 
or any other sanction. Westbrook v. Ark. 
Dep’t of Human Servs., 2019 Ark. App. 
352, 584 S.W.3d 258 (2019). 


CASE NOTES 


ANALYSIS 


Right to Counsel. 
Termination of Parental Rights. 


Right to Counsel. 

Circuit court did not err in terminating 
a father’s parental rights where the father 
argued on appeal that he was denied his 
right to timely appointed counsel; con- 
trary to the father’s assertion, the chil- 
dren were not removed from his legal 
custody, he and the mother were not mar- 
ried, and he was correctly identified as the 
putative father at the outset of the case. 
Instead of submitting the acknowledg- 
ments of paternity to the court that had 
been executed when the children were 
born, the father submitted to a DNA test 


and was only later found to be the chil- 
dren’s “biological and legal father”, at 
which point he was entitled to counsel if 
requested, but he did not request counsel 
until the 15-month permanency planning 
hearing, at which time the court granted 
his request. Fox v. Ark. Dep’t of Human 
Servs., 2020 Ark. App. 13, 592 S.W.3d 260 
(2020). 


Termination of Parental Rights. 

Trial court did not err in not appointing 
counsel to the father initially before the 
goal of the case was changed to termina- 
tion because he was not the parent from 
whose custody the children were removed; 
he was not initially indigent; although he 
may have become indigent after a car 
wreck, he did not notify the Department of 
Human Services of his employment status 
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as instructed early on; and there was no 
indication that he ever requested that 
counsel be appointed to represent him at 
the hearings he attended. Hernandez v. 
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Ark. Dep’t of Human Servs., 2019 Ark. 
App. 449, 588 S.W.3d 102 (2019). 

Cited: T.S.B. v. Robinson, 2019 Ark. 
App. 359, 586 S.W.3d 650 (2019). 


9-27-318. Filing and transfer to the criminal division of circuit 


court. 


CASE NOTES 


ANALYSIS 


Factors Considered. 

—Multiple Factors. 

—Seriousness of Offense. 

—Written Findings. 

Timely Hearing. 

Transfer to Criminal Division Allowed. 
Transfer to Juvenile Division Denied. 


Factors Considered. 

Circuit court properly denied defen- 
dant’s motion to transfer his case to the 
juvenile division of the circuit court be- 
cause he was 15 years old when he fired at 
least 17 shots into a car seriously injuring 
two of the three occupants, defendant con- 
fessed to the shooting, had a previous 
adjudication in juvenile court for disor- 
derly conduct, and had multiple suspen- 
sions from school, and the circuit court 
made written findings on all the statutory 
factors. Scott v. State, 2020 Ark. App. 15 
(2020). 


—Multiple Factors. 

Trial court did not clearly err in grant- 
ing the State’s motion to transfer a juve- 
nile’s case because, even assuming that 
the trial court erred in finding there were 
no programs available through the juve- 
nile court to rehabilitate the juvenile, it 
was for the trial court to determine the 
weight of each statutory factor, and sev- 
eral other factors weighed in favor of 
transferring the juvenile’s case to the trial 
court’s criminal division. N.R. v. State, 
2020 Ark. App. 71 (2020). 


—Seriousness of Offense. 

Trial court did not clearly err by deny- 
ing defendant’s motion to transfer his case 
to the juvenile division because he could 
be tried as an adult solely because the 
trial court found that capital murder was 
a serious offense, there was evidence that 
defendant planned and participated in the 
victim’s death either as the shooter or the 


driver of the getaway car, and evidence 
supported the trial court’s finding that 
defendant had a high level of sophistica- 
tion and maturity. Donson v. State, 2019 
Ark. App. 459, 588 S.W.3d 84 (2019). 


—Written Findings. 

Trial court did not rely solely on the 
serious and violent nature of the offenses 
as charged, and there was ample proof to 
support a finding that jurisdiction could 
be retained in the criminal division of 
circuit court, because the State presented 
evidence that the victim had been shot in 
his torso and hand, that defendant juve- 
nile had lifted his shirt to show the victim 
he did not have a gun before others shot 
him, and that he had physically assaulted 
the victim on a prior recent occasion. 
Spears v. State, 2019 Ark. App. 576 (2019). 

Trial court’s observation from the bench 
did not result in reversible error because 
the trial court stated only that defendant 
juvenile, who was charged with accom- 
plice to first-degree battery, could be 
charged as an accomplice to attempted 
murder, and that comment was not made 
part of the trial court’s written findings in 
support of its denial of defendant’s trans- 
fer motion. Spears v. State, 2019 Ark. App. 
576 (2019). 

Some of the trial court’s written find- 
ings in its order denying defendant juve- 
nile’s motion to transfer to juvenile court 
were unsupported by the competent evi- 
dence because they were inconsistent with 
the proof presented at the hearing; there- 
fore, its order denying the motion was 
reversed, and the case was remanded with 
instructions to reconsider the transfer mo- 
tion, giving proper consideration to only 
the competent proof presented at the 
transfer hearing. Spears v. State, 2019 
Ark. App. 576 (2019). 


Timely Hearing. 


Legislature intended the time limita- 
tions in subsections (e) and (f) of this 
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section to commence from the date the 
motion to transfer is filed, rather than, as 
appellant contended, from the date of de- 
tention. A plain reading mandates this 
construction; no other construction is rea- 
sonable. D.Q. v. State, 2019 Ark. App. 593, 
590 S.W.3d 219 (2019). 

Juvenile’s transfer hearing was timely 
held because the time period within which 
such a hearing had to be held as to a 
detained juvenile began running from the 
date a motion to transfer was filed. N.R. v. 
State, 2020 Ark. App. 71 (2020). 


Transfer to Criminal Division Al- 
lowed. 

In transferring appellant’s case out of 
the juvenile division, the circuit court did 
not clearly err in finding that appellant 
had not benefited from his prior juvenile 
court involvement or the services he re- 
ceived and that his misbehavior and anger 
issues demonstrated a need to protect 
society from his persistent lawlessness, 
particularly gun-related lawlessness. 
D.Q. v. State, 2019 Ark. App. 598, 590 
S.W.3d 219 (2019). 


9-27-327. Adjudication hearing. 
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In a case involving theft of firearms 
from a hardware store, the circuit court 
properly granted the State’s motion to 
transfer a 15-year-old juvenile’s case to 
the criminal division; although the juve- 
nile argued that the circuit court erred 
when finding that the juvenile committed 
the crimes “while armed” under subdivi- 
sion (b)(1)(F) of this section because there 
was no proof that any of the juveniles 
possessed a firearm before they stole the 
firearms, it was not clearly erroneous for 
the circuit court to find the juvenile in 
possession of a firearm under subdivision 
(b)(2) of this section because, at the very 
least, his accomplices possessed the fire- 
arms as they were taking them from the 
hardware store. J.B.G. v. State, 2020 Ark. 
App. 43 (2020). 


Transfer to Juvenile Division Denied. 

Denial of motion to transfer case to 
juvenile division upheld. Heard v. State, 
2019 Ark. App. 586, 590 S.W.3d 215 
(2019). 


CASE NOTES 


ANALYSIS 


Appellate Review. 
Evidence. 
Timeliness. 


Appellate Review. 

Although mother argued that the cir- 
cuit court erred by granting permanent 
custody to the children’s fathers under 
this section (the adjudication statute) fol- 
lowing the denial of the Department of 
Human Services’ no-reunification motion 
because she lacked notice, the argument 
was not preserved for appellate review as 
the mother failed to object and make her 
specific due process argument below. 
Mixon v. Ark. Dep’t of Human Servs., 2019 
Ark. App. 554 (2019), 590 S.W.3d 746. 

Court of appeals was precluded from 
addressing a father’s argument that the 
evidence did not support a dependency- 
neglect finding because the mother con- 
ceded the sufficiency of the evidence sup- 
porting the adjudication; further, the 
appellate court did not address the fa- 


ther’s argument as to his contribution or 
lack thereof to the dependency-neglect be- 
cause a dependency-neglect adjudication 
occurs without reference to which parent 
committed the acts or omissions leading to 
the adjudication. Day v. Ark. Dep't of 
Human Servs., 2020 Ark. App. 51 (2020). 


Evidence. 

Circuit court did not clearly err in adju- 
dicating a child dependent-neglected be- 
cause a preponderance of the evidence 
showed a mother undisputedly drove 
while intoxicated with the child in the car 
and was charged with a crime related to 
possession of a narcotic without a pre- 
scription, creating a dangerous situation 
and placing the child at substantial risk of 
serious harm, despite the mother’s subse- 
quent treatment plan compliance. Reeves 
v. Ark. Dep’t of Human Servs., 2020 Ark. 
App. 72 (2020). 


Timeliness. 
Circuit court’s untimely orders of prob- 
able cause and adjudication, which were 
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both entered beyond the statutorily pre- 
scribed 30 days, did not warrant reversal 
or any other sanction. Westbrook v. Ark. 


9-27-329. Disposition hearing. 
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Dep’t of Human Servs., 2019 Ark. App. 
352, 584 S.W.3d 258 (2019). 


CASE NOTES 


Placement With Relatives. 

Circuit court did not clearly err when it 
determined that terminating the mother’s 
parental rights was in the child’s best 
interest where no relatives had been ap- 
proved for placement at the time of the 
termination hearing, and the mother’s 
aunt and uncle declined the court’s initial 


offer of an Interstate Compact on the 
Placement of Children home study and 
did not seek placement until the termina- 
tion hearing; however, adoption of the 
child was premature due to the unre- 
solved paternity issue. Dominguez v. Ark. 
Dep’t of Human Servs., 2020 Ark. App. 2 
(2020). 


9-27-335. Disposition — Dependent-neglected — Limitations. 


CASE NOTES 


Reasonable Efforts. 

Circuit court did not err in adjudicating 
a child dependent-neglected because rea- 
sonable efforts were not necessary under 
subdivision (e)(2\C) of this section, and 
neither parent challenged the circuit 
court’s findings that the child’s continued 
custody with the Department of Human 


Services was “in the juvenile’s best inter- 
ests and necessary for the protection of 
the juvenile’s health and safety” and that 
neither parent could adequately protect 
the child’s health and safety. Day v. Ark. 
Dep’t of Human Servs., 2020 Ark. App. 51 
(2020). 


9-27-338. Permanency planning hearing. 


CASE NOTES 


Custody Award. 

In a dependency-neglect case, children 
were not entitled to reversal of an order 
granting permanent custody to their pa- 
ternal uncle and aunt, where children 
argued instead for termination of parental 
rights and adoption. The circuit court did 
make a finding that termination of paren- 
tal rights was not in the children’s best 
interest; further, there is no remedy pro- 
vided by the legislature for lack of a home 


study in the home-study requirement set 
forth in § 9-27-355, and the evidence re- 
lied on by the children—that their aunt 
and uncle were stellar and that the chil- 
dren were thriving there—negated their 
argument that without a home study, the 
evidence was insufficient to support cus- 
tody being placed with the aunt and uncle. 
Minor Children v. Ark. Dep’t of Human 
Servs., 2019 Ark. App. 588, 589 S.W.3d 
495 (2019). 


9-27-341. Termination of parental rights — Definition. 


CASE NOTES 


ANALYSIS 


Purpose. 
Adoptability. 
Aggravated Circumstances. 


Applicability of Amendments. 

Best Interest of Juvenile. 

Consent. 

Failure to Maintain Meaningful Contact. 
Failure to Remedy. 
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Father. 

Imprisonment. 

Indian Child Welfare Act. 
Placement with Relatives. 
Reunification. 

Statutory Right to Counsel. 
Subsequent Factors. 
Substance Abuse. 
Termination Not Proper. 
Termination Proper. 


Purpose. 

Intent behind the termination of paren- 
tal rights statute is to provide perma- 
nency in a child’s life when it is not 
possible to return the child to the family 
home because it is contrary to the child’s 
health, safety, or welfare, and a return to 
the family home cannot be accomplished 
in a reasonable period of time as viewed 
from the child’s perspective. Everly v. Ark. 
Dep’t of Human Servs., 2019 Ark. App. 
528, 589 S.W.3d 425 (2019). 


Adoptability. 

Adoptability is not an essential element 
in a termination case; rather, it is merely 
a factor that must be considered by the 
circuit court in determining the best inter- 
est of the child. There is no requirement 
that an adoption specialist testify at the 
termination hearing. Evidence that adop- 
tive parents have been found is not re- 
quired, and neither is evidence that 
proves the child will be adopted. Atwood v. 
Ark. Dep’t of Human Servs., 2019 Ark. 
App. 448, 588 S.W.3d 48 (2019). 


Aggravated Circumstances. 
Termination of a father’s parental 
rights on the ground of aggravated cir- 
cumstances was appropriate because 
there was little likelihood that services to 
the father would have resulted in success- 
ful reunification as the father, who had a 
persistent and unresolved addiction to 
drugs, did not complete recommended 
drug counseling and did not have a spon- 
sor. Furthermore, the father failed to 
maintain stable housing or employment, 
was driving without a license, and was at 
risk of having his parole revoked due to 
pending drug charges (no-merit brief). 
Kloss v. Ark. Dep’t of Human Servs., 2019 
Ark. App. 389, 585 S.W.3d 725 (2019). 
Circuit court did not clearly err in find- 
ing that the evidence proved the aggra- 
vated circumstances ground for termina- 
tion of the mother’s parental rights; she 
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did nothing to address her drug addiction 
following her completion of drug treat- 
ment, her home was unsuitable, and she 
was not making enough money to support 
a family. Hampton v. Ark. Dep’t of Human 
Servs., 2019 Ark. App. 497, 588 S.W.3d 
763 (2019). 


Applicability of Amendments. 

Appellate court did not apply the 
changes in the law that occurred after the 
termination of parental rights order had 
been entered but before the appeal of the 
order was decided (Acts 2019, No. 541, for 
example, had amended this section to add 
subdivision (b)(3)(B)(x)). Terry v. Ark. 
Dep't of Human Servs., 2019 Ark. App. 
591 (2019). 


Best Interest of Juvenile. 

Circuit court properly terminated a fa- 
ther’s parental rights to his daughter for 
failure to remedy by the noncustodial par- 
ent, where the incarcerated father did not 
challenge that ground nor the adoptabil- 
ity prong or the potential-harm prong of 
the circuit court’s best-interest finding. 
Carson v. Ark. Dep’t of Human Servs., 
2019 Ark. App. 399 (2019). 

Termination of the father’s parental 
rights was in the child’s best interests 
because there was a sufficient showing of 
potential harm to the child and the adopt- 
ability issue made no legal difference as 
there were serious and obvious concerns 
about the danger the father posed to his 
child and his indifference to protecting 
and caring for her and meeting her physi- 
cal and developmental needs; an assistant 
professor of pediatrics testified at the ad- 
judication hearing that the child was se- 
verely malnourished, dehydrated, and 
critically ill, she had severe electrolyte 
abnormalities, her condition was _ life- 
threatening, she was unable to stand 
without support, and she was uncomfort- 
able with any movement. Davidson v. Ark. 
Dep’t of Human Servs., 2019 Ark. App. 
402, 585 S.W.3d 738 (2019). 

Given the mother’s no-contact-order 
violations, history of repeated abuse in 
her relationship with her boyfriend, and 
inability to protect the children from him, 
the circuit court’s best-interest finding 
against her was not clearly erroneous. 
Davis v. Ark. Dep’t of Human Servs., 2019 
Ark. App. 406, 587 S.W.3d 577 (2019). 

Circuit court properly terminated a 
mother’s parental rights to her children 
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because its best-interest finding was not 
clearly erroneous; the mother was un- 
stable and had a drug problem and had 
been arrested on multiple occasions dur- 
ing the case, and it was the second depen- 
dency-neglect case in which the children 
had been removed from the mother’s cus- 
tody. Cooper v. Ark. Dep't of Human 
Servs., 2019 Ark. App. 425, 588 S.W.3d 43 
(2019). 

Circuit court properly terminated a 
mother’s parental rights to her children 
despite the mother’s best-interest argu- 
ment concerning the circuit court’s consid- 
eration of the children’s sibling bond; the 
evidence showed that the children had 
already been placed in separate homes, 
one child’s placement was potentially a 
long-term placement, and the other chil- 
dren could remain in their placement as 
long as necessary. Cooper v. Ark. Dep’t of 
Human Servs., 2019 Ark. App. 425, 588 
S.W.3d 438 (2019). 

Circuit court did not clearly err in find- 
ing that was in the best interest of two 
male children, ages 13 and 16, to termi- 
nate their mother’s parental rights; al- 
though the circuit court accepted and con- 
sidered evidence concerning the children’s 
preferences regarding placement and 
against adoption, the Department of Hu- 
man Services was not required to provide 
any proof on the issue of consent to adop- 
tion. Further, the mother failed to pre- 
serve any argument regarding the chil- 
dren’s preferences or likelihood of consent; 
the circuit court was not required to give 
the mother more time based on a vague 
hope of improvement, especially when the 
children had been out of her custody for 19 
months; and no evidence was presented to 
the circuit court regarding a viable rela- 
tive placement or custody option. White- 
head v. Ark. Dep’t of Human Servs., 2019 
Ark. App. 442, 587 S.W.3d 590 (2019). 

Trial court did not clearly err in finding 
that termination of the father’s parental 
rights was in the best interest of the 
children because he might have had hous- 
ing and employment, but he had not pro- 
vided the Department of Human Services 
with any proof of it; the trial court did not 
consider supervised visitation, likely as he 
had not appeared at a special hearing to 
discuss the no-contact order and it was 
unclear whether he had asked for visita- 
tion after he missed that special hearing; 
the father did not seek to have the no- 
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contact order lifted; and the trial court 
was not even aware that he wanted cus- 
tody of his children until the 15-month 
review hearing. Hernandez v. Ark. Dep’t of 
Human Servs., 2019 Ark. App. 449, 588 
S.W.3d 102 (2019). 

Termination of the mother’s rights was 
in the child’s best interests, given that the 
mother had no relationship with her, the | 
mother lacked a stable income and was 
unemployed, and the child was extremely 
close with her half-sister and they could 
be adopted together. Chastain v. Ark. 
Dep't of Human Servs., 2019 Ark. App. 
503, 588 S.W.3d 419 (2019). 

Circuit court did not clearly err in find- 
ing that termination of the mother’s rights 
was in the child’s best interest simply 
because the putative father’s rights had 
yet to be determined as the mother lacked 
standing to argue that the court had ig- 
nored the father’s parental rights, and 
subdivision (c)(2) of this section clearly 
contemplates the termination of only one 
parent’s parental rights when it is in the 
child’s best interest; however, adoption of 
the child was premature due to the unre- 
solved paternity issue. Dominguez v. Ark. 
Dep’t of Human Servs., 2020 Ark. App. 2 
(2020). 

Circuit court did not clearly err in find- 
ing that it was in the best interest of the 
children to terminate a mother’s parental 
rights where the mother had allowed in- 
appropriate people to be around her chil- 
dren, which led to the sexual abuse of one 
of the children, and there was evidence 
that the mother had not acknowledged the 
abuse suffered by the child and had not 
accepted her role in the abuse the child 
suffered. Huddleston v. Ark. Dep’t of Hu- 
man Servs., 2020 Ark. App. 24, 592 S.W.3d 
266 (2020). 


Consent. 

Termination of a mother’s parental 
rights was appropriate because’ the 
mother signed and filed a document with 
the court in which the mother voluntarily 
consented to the termination. The trial 
court did not err in failing to consider the 
mother’s attempt to revoke the consent as 
the mother filed a handwritten pro se note 
that failed to comply with the statutory 
requirements and was filed seven days 
after the expiration of the withdrawal 
period. The trial court’s order was modi- 
fied to make it clear that the mother’s 
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termination of parental rights was con- 
sensual and voluntary. Parker v. Ark. 
Dep’t of Human Servs., 2019 Ark. App. 
394, 586 S.W.3d 655 (2019). 


Failure to Maintain Meaningful Con- 
tact. 

Circuit court did not clearly err in find- 
ing that the mother failed to maintain 
meaningful contact with the child, and 
thus termination of the mother’s parental 
rights was proper; in four years, the 
mother visited the child only once and her 
claim that she was prevented from visit- 
ing the child because of the distance be- 
tween Arizona and Arkansas failed, as she 
was able to travel to Arkansas multiple 
times to attend hearings in this case. 
Chastain v. Ark. Dep’t of Human Servs., 
2019 Ark. App. 503, 588 S.W.3d 419 
(2019). 


Failure to Remedy. 

Circuit court did not clearly err in ter- 
minating parents’ parental rights under 
the failure to remedy ground because the 
parents’ environmental neglect was the 
primary risk to the children’s health, 
safety, and welfare that caused the De- 
partment of Human Services to get in- 
volved with the family, and the evidence 
established that the parents, despite 18 
months of services from the department, 
were never able to keep their home clean 
on a consistent basis. Boomhower v. Ark. 
Dep’t of Human Servs., 2019 Ark. App. 
B59 1soode. Wisc. Zab (2019); 

Circuit court did not clearly err in ter- 
minating the mother’s parental rights 
pursuant to the failure to remedy ground; 
although the circuit court found that the 
mother had benefited somewhat from ser- 
vices, after 18 months of services, she 
could not safely be reunited with her chil- 
dren because she failed to acknowledge 
the violence and volatility that continued 
in her home, and she continued to mini- 
mize her boyfriend’s violent behavior. Da- 
vis v. Ark. Dep’t of Human Servs., 2019 
Ark. App. 406, 587 S.W.3d 577 (2019). 

Circuit court did not clearly err in ter- 
minating the mother’s parental rights un- 
der the failure to remedy statutory ground 
for persistent environmental neglect be- 
cause the Department of Human Services 
case worker observed feces and urine on 
the floor; trash, laundry, and dishes 
throughout the house; and wires, chemi- 
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cals, tools, and cigarette butts that the 
children could access; and, although the 
parents had the ability to get the home 
clean and did so at times, they failed to 
demonstrate that they were capable of 
keeping the home clean. Morris v. Ark. 
Dep't of Human Servs., 2019 Ark. App. 
411, 586 S.W.3d 203 (2019). 


Father. 

Where appellant argued only that DHS 
had not established that he was a “parent” 
and that DHS failed to offer sufficient 
proof that he was married to the mother 
when the child was born, the circuit 
court’s decision terminating his parental 
rights was not clearly erroneous; the cir- 
cult court had found the appellant to be 
the “non-custodial parent who was a legal 
parent” in the adjudication order and ap- 
pellant did not appeal that order, a family- 
service worker testified at the termination 
hearing that from her understanding the 
child was born during the marriage, and 
the appellant’s attorney ad litem stated 
that she had recognized the “legal issue 
and those potential consequences” of a 
DNA test and that the appellant had de- 
clined the test. Thacker v. Ark. Dep’t of 
Human Servs., 2019 Ark. App. 379, 585 
S.W.3d 698 (2019). 


Imprisonment. 

Termination of a mother’s parental 
rights was appropriate because’ the 
mother was sentenced in a criminal pro- 
ceeding for a period of time that would 
have constituted a substantial period of 
the juvenile’s life. Furthermore, it was the 
prison sentence, not the potential release 
date, that determined whether this statu- 
tory ground was satisfied. Westbrook v. 
Ark. Dep’t of Human Servs., 2019 Ark. 
App. 352, 584 S.W.3d 258 (2019). 


Indian Child Welfare Act. 

In a termination of parental rights case 
involving Indian children under the In- 
dian Child Welfare Act, the trial court did 
not err in ordering termination of the 
mother’s rights even though the children 
were living with the grandparents. The 
children were temporarily placed with the 
grandparents and were not in the legal 
custody of the grandparents, it was “not a 
given” that placement with the grandpar- 
ents was a permanent or stable option, 
and the caseworker testified that the 
grandparents were not “on board” with 
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any permanent arrangement that would 
have allowed the mother’s parental rights 
to remain intact. Further, the unchal- 
lenged evidence was that the mother 
lacked the capacity to remedy the issues 
that arose after the children’s removal, 
including the mother testing positive for 
drugs and being incarcerated multiple 
times. Phillips v. Ark. Dep’t of Human 
Servs., 2019 Ark. App. 383, 585 S.W.3d 
703 (2019). 

Indian Child Welfare Act expert’s testi- 
mony that there was “a risk” of serious 
physical or emotional damage to the chil- 
dren if they were returned to the mother, 
as opposed to being “likely to result in” 
serious emotional or physical damage, did 
not provide grounds to reverse the circuit 
court’s termination of the mother’s paren- 
tal rights. Phillips v. Ark. Dep’t of Human 
Servs., 2019 Ark. App. 383, 585 S.W.3d 
703 (2019). 


Placement with Relatives. 

Permanent custody with relatives in- 
stead of termination of parental rights 
rejected. Everly v. Ark. Dep’t of Human 
Servs., 2019 Ark. App. 528, 589 S.W.3d 
425 (2019). 

Circuit court’s finding that termination 
of the mother’s parental rights was in the 
child’s best interest was not clearly erro- 
neous where her Cranford-Bunch chal- 
lenge lacked merit because even though 
the child was placed successfully with 
relatives at the time of the termination 
hearing the child was still in the custody 
of the Department of Human Services. 
Further, the mother missed some drug 
screens and failed others for illegal sub- 
stances, failed to pay court-ordered child 
support, was arrested for possession of 
drug paraphernalia and tampering with 
physical evidence, failed to maintain 
stable housing and employment, failed to 
complete inpatient drug treatment, and 
failed to complete individual counseling. 
Dye v. Ark. Dep’t of Human Servs., 2020 
Ark. App. 10, 592 S.W.3d 254 (2020). 


Reunification. 

Although father in a parental rights 
termination case argued that the Depart- 
ment of Human Services (DHS) did not 
provide him additional services beyond 
parenting classes and a paternity test, a 
finding of aggravated circumstances does 
not require DHS to prove that meaningful 
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services toward reunification were pro- 
vided. Atwood v. Ark. Dep’t of Human 
Servs., 2019 Ark. App. 448, 588 S.W.3d 48 
(209). 


Statutory Right to Counsel. 

Circuit court did not err in terminating 
a father’s parental rights where the father 
argued on appeal that he was denied his 
right to timely appointed counsel; con- 
trary to the father’s assertion, the chil- 
dren were not removed from his legal 
custody, he and the mother were not mar- 
ried, and he was correctly identified as the 
putative father at the outset of the case. 
Instead of submitting the acknowledg- 
ments of paternity to the court that had 
been executed when the children were 
born, the father submitted to a DNA test 
and was only later found to be the chil- 
dren’s “biological and legal father”, at 
which point he was entitled to counsel if 
requested, but he did not request counsel 
until the 15-month permanency planning 
hearing, at which time the court granted 
his request. Fox v. Ark. Dep’t of Human 
Servs., 2020 Ark. App. 18, 592 S.W.3d 260 
(2020). 


Subsequent Factors. 

Trial court’s finding that the Depart- 
ment of Human Services proved the “sub- 
sequent factors” ground by clear and con- 
vincing evidence, and its termination of a 
mother’s parental rights, was not clearly 
erroneous because the mother was unem- 
ployed and lacked her own stable housing, 
she twice tested positive for methamphet- 
amine, and she had four periods of incar- 
ceration after the children’s removal. Red- 
den v. Ark. Dep’t of Human Servs., 2019 
Ark. App. 539, 589 S.W.3d 401 (2019). 

Termination of a mother’s parental 
rights to her children was appropriate 
under the subsequent-factors ground be- 
cause, despite court orders and the offer of 
services by the Department of Human 
Services, the mother failed to consistently 
participate in individual counseling, used 
illegal substances, failed to submit to ran- 
dom drug screens, and missed several 
visits with the children. McCormick v. 
Ark. Dep’t of Human Servs., 2020 Ark. 
App. 44 (2020). 


Substance Abuse. 

Termination of the mother’s parental 
rights was in the best interests of her twin 
children because she continued to use 
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illegal drugs throughout the dependency- 
neglect case (positive tests for THC and 
two positive hair-follicle tests for cocaine 
metabolites in July 2018); a caseworker 
testified that the twins would be at risk of 
potential harm if returned to the mother’s 
custody; the court-appointed special advo- 
cate’s report recommended termination 
based on the mother’s drug use and its 
negative effect on the twins; and a clinical 
psychologist deferred making a reunifica- 
tion recommendation until the mother 
had shown sustained abstinence from il- 
licit drugs; further, there was little evi- 
dence of a genuine relationship or bond 
between the twins and their infant sister; 
and there was no evidence that termina- 
tion would affect the twins’ relationship. 
Brown v. Ark. Dep’t of Human Servs., 
2019 “Ark. App. 370, 584 S:W.3d 276 
(2019): 

Appellate court could not say that the 
trial court clearly erred in terminating the 
mother’s parental rights based on the fail- 
ure-to-remedy ground because the chil- 
dren were removed from her custody as a 
result of her drug abuse; they remained 
out of her custody for a period of over two 
years; there was evidence that the mother 
had not remedied her drug abuse as she 
admitted having used marijuana about a 
month before the hearing; and her contin- 
ued use of illegal drugs after two years of 
drug-treatment classes and meetings rep- 
resented potential harm to the children. 
Hernandez v. Ark. Dep’t of Human Servs., 
2019 Ark. App. 449, 588 S.W.3d 102 
(2019). 

Continued drug use demonstrates po- 
tential harm sufficient to support a best- 
interest finding in a termination of paren- 
tal rights case. Redden v. Ark. Dep’t of 
Human Servs., 2019 Ark. App. 539, 589 
S.W.3d 401 (2019). 

Although the child was in a foster-care 
placement with relatives, the trial court 
did not err by finding that termination of 
the mother’s parental rights was in the 
child’s best interest because the mother 
tested positive for alcohol three times, 
including in the interim between the two- 
day termination hearing, the child had 
been in foster care for 23 months of her 
three-year life based on the mother’s sub- 
stance abuse issues, and the mother had 
relapsed on multiple occasions. Jackson v. 
Ark. Dep’t of Human Servs., 2020 Ark. 
App. 95 (2020). 
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Termination Not Proper. 

Trial court erred in terminating a puta- 
tive father’s rights because the Depart- 
ment of Human Services did not prove by 
clear and convincing evidence that he was 
the “parent” under § 9-27-303, and the 
circuit court did not make an express 
finding that he was the parent, as re- 
quired before his rights could be termi- 
nated under this section. Terry v. Ark. 
Dep’t of Human Servs., 2019 Ark. App. 
59 102019). 


Termination Proper. 
Circuit court did not clearly err in ter- 
minating a mother’s parental rights to her 


children; while the mother maintained 


her sobriety, she failed to follow the court’s 
other orders and show that she could 
maintain stability in housing and employ- 
ment, her lack of urgency supported a 
finding of indifference to remedying sub- 
sequent factors despite appropriate family 
services being offered, and termination 
was in the children’s best interests where, 
despite 20 months of services from the 
Department of Human Services, the 
mother did not yet have a home that even 
she deemed appropriate for the children, 
and the children had spent a significant 
portion of their lives in foster care. Easter 
v. Ark. Dep’t of Human Servs., 2019 Ark. 
App. 441, 587 S.W.3d 604 (2019). 

Termination of parental rights upheld. 
Choate v. Ark. Dep't of Human Servs., 
2019 Ark. App. 387, 587 S.W.3d 553 
(2019); Bratton v. Ark. Dep’t of Human 
Servs., 2019 Ark. App. 392, 586 S.W.3d 
662 (2019); Crawford v. Ark. Dep’t of Hu- 
man Servs., 2019 Ark. App. 474, 588 
S.W.3d 383 (2019); Smallwood v. Ark. 
Dep’t of Human Servs., 2019 Ark. App. 
598, 589 S.W.3d 523 (2019). 

Termination of parental rights upheld 
(no-merit brief). Taylor v. Ark. Dep’t of 
Human Servs., 2019 Ark. App. 358, 584 
S.W.3d 266 (2019); Howard v. Ark. Dep’t of 
Human Servs., 2019 Ark. App. 381 (2019); 
Danes v. Ark. Dep’t of Human Servs., 2019 
Ark. App. 388, 585 S.W.3d 731 (2019); 
Beaird v. Ark. Dep’t of Human Servs., 
2019 Ark. App. 415, 585 S.W.3d 172 
(2019); Cogburn v. Ark. Dep’t of Human 
Servs., 2019 Ark. App. 446, 587 S.W.3d 
609 (2019); Westbrook v. Ark. Dep't of 
Human Servs., 2019 Ark. App. 504 (2019); 
Pace v. Ark. Dep’t of Human Servs., 2019 
Ark. App. 533, 589 S.W.3d 433 (2019); 


9-27-355 


Hardiman v. Ark. Dep’t of Human Servs., 
2019 sArki, Appieb424-589 &S.W.38d 412 
(2019). 

Termination of parental rights upheld. 
Carpenter v. Ark. Dep’t of Human Servs., 
2020 Ark. App. 21 (2020); Peterson v. Ark. 
Dep’t of Human Servs., 2020 Ark. App. 75 
(2020); Hensley v. Ark. Dep’t of Human 
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Servs., 2020 Ark. App. 78 (2020); Musick v. 
Ark. Dep’t of Human Servs., 2020 Ark. 
App. 87 (2020); Chavez v. Ark. Dep’t of 
Human Servs., 2020 Ark. App. 91 (2020). 

Termination of parental rights upheld 
(no-merit brief). Wallace v. Ark. Dep’t of 
Human Servs., 2020 Ark. App. 67 (2020). 


9-27-355. Placement of juveniles. 


CASE NOTES 


Placement with Relatives. 

In a dependency-neglect case, children 
were not entitled to reversal of an order 
granting permanent custody to their pa- 
ternal uncle and aunt, where children 
argued instead for termination of parental 
rights and adoption. The circuit court did 
make a finding that termination of paren- 
tal rights was not in the children’s best 
interest; further, there is no remedy pro- 
vided by the legislature for lack of a home 


study in the home-study requirement set 
forth in this section, and the evidence 
relied on by the children—that their aunt 
and uncle were stellar and that the chil- 
dren were thriving there—negated their 
argument that without a home study, the 
evidence was insufficient to support cus- 
tody being placed with the aunt and uncle. 
Minor Children v. Ark. Dep’t of Human 
Servs., 2019 Ark. App. 588, 589 S.W.3d 
495 (2019). 


9-27-365. No reunification hearing. 


CASE NOTES 


Cited: Minor Children v. Ark. Dep’t of 
Human Servs., 2019 Ark. App. 588, 589 
S.W.3d 495 (2019). 


9-27-370. Reinstatement of parental rights. 


CASE NOTES 


Cited: Minor Children v. Ark. Dep’t of 
Human Servs., 2019 Ark. App. 588, 589 
S.W.3d 495 (2019). 


SUBCHAPTER 5 — EXTENDED JUVENILE JURISDICTION 


9-27-503. Designation hearing. 


CASE NOTES 


EJJ Designation Upheld. 

Although the juvenile had not been ad- 
judicated delinquent previously, the cir- 
cuit court did not err in finding that factor 
5, under subdivision (c)(5) of this section, 
supported a juvenile’s extended juvenile 
jurisdiction designation where the testi- 


mony of his teachers and family showed 
that he exhibited antisocial behavior as 
early as the first or second grade and 
exhibited violent and disturbing behavior 
at home and at school, including physical 
and verbal abuse. A.M. v. State, 2019 Ark. 
App. 357, 584 S.W.3d 253 (2019). 
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While there was uncontroverted evi- 
dence of environmental and custodial in- 
stability in the juvenile’s young life, that 
evidence did not negate the circuit court’s 
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finding that he acted in a sophisticated 
manner in planning and executing the 
murder. A.M. v. State, 2019 Ark. App. 357, 
584 8.W.3d 253 (2019). 


TITLE 11 
LABOR AND INDUSTRIAL RELATIONS 


CHAPTER 9 
WORKERS’ COMPENSATION 


SUBCHAPTER 1 — GENERAL PROVISIONS 


11-9-102. Definitions. 


CASE NOTES 


ANALYSIS 


Healing Period. 

Injury. 

—Agegravation. 

—Arising Out of and in the Course of 
Employment. 

—Causal Connection Not Shown. 

—Intoxicants. 

—Not Shown. 

—Specific Incident. 

—Work-Related. 

Objective Findings. 


Healing Period. 

Temporary total disability benefits be- 
yond a specific date were properly denied 
given evidence that the claimant’s healing 
period for his compensable cervical and 
thoracic strains ended on the date that a 
physician opined that he had reached 
maximum medical improvement and the 
lack of evidence linking the claimant’s 
syrinx to his compensable injury. Page v. 
Southwestern Bell Tel. Company/AT&T, 
Inc., 2019 Ark. App. 521, 590 S.W.3d 740 
(2019). 

Workers’ Compensation Commission’s 
decision denying a claimant’s request for 
additional temporary total disability ben- 
efits was supported by substantial evi- 
dence where three medical opinions that 
his cervicothoracic syrinx was not caus- 
ally related to his work-related motor ve- 
hicle accident conflicted with a fourth phy- 


sician’s report, and the Commission had 
accepted the medical opinions finding no 
causal relationship. Page v. Southwestern 
Bell Tel. Company/AT&T, Inc., 2019 Ark. 
App. 521, 590 S.W.3d 740 (2019). 


Injury. 
—Aggravation. 
Workers’ Compensation Commission 


properly found that an employee sus- 
tained a new compensable injury and was 
entitled to temporary total disability ben- 
efits and attorney’s fees after he felt 
abrupt, excruciating pain as he stepped 
down from an excavator and required help 
to take him to a hospital; while the em- 
ployee had preexisting chronic back pain, 
a new MRI showed, and two doctors 
stated, that the employee’s spine had new 
and/or different injuries. Greene Cty. 
Judge v. Penny, 2019 Ark. App. 552, 589 
S.W.3d 478 (2019). 

Employment circumstances that aggra- 
vate preexisting conditions are compen- 
sable; an aggravation is a new injury 
resulting from an independent incident 
and must be evidenced by objective medi- 
cal findings of a new injury to the preex- 
isting condition. Greene Cty. Judge v. 
Penny, 2019 Ark. App. 552, 589 S.W.3d 
478 (2019). 


—Arising Out of and in the Course of 
Employment. 

Substantial evidence supported the 

Workers’ Compensation Commission’s de- 


11-9-102 


cision that a housekeeper failed to estab- 
lish a compensable injury because she was 
not performing employment services at 
the time of the accident; substantial evi- 
dence supported the Commission’s finding 
that the housekeeper was on her way to 
lunch when she fell in the lobby because 
she told the human resources office imme- 
diately following the incident that she fell 
when she was going to lunch and both the 
human resources officer and the house- 
keeping supervisor testified that the 
housekeeper was walking toward the 
front door when she fell. Rodriguez-Gon- 
zalez v. Jamestown Health & Rehab, LLC, 
2019 Ark. App. 530, 589 S.W.3d 408 
(2019). 

Workers’ Compensation Commission 
did not err in finding that the claimant 
was performing employment services at 
the time she was injured because she 
testified that during her break she re- 
mained on duty and in the building, she 
was clocked in, and she remained on call 
and available to work; she testified that 
she was the only unit coordinator on her 
shift and that if she had been called to 
return to her desk based on an emergency 
or a trauma, she would have been re- 
quired to do so; she stated that she had 
been called back three or four times in the 
past; and the employer derived a benefit 
from the claimant’s remaining in the 
building, immediately available to resume 
her duties. Univ. of Ark. for Med. Scis. v. 
Hines, 2019 Ark. App. 557, 590 S.W.3d 183 
(2019). 


—Causal Connection Not Shown. 
Workers’ Compensation Commission 
properly affirmed and adopted the find- 
ings of fact and conclusions of law made 
by an administrative law judge that an 
employee did not sustain the cervical in- 
jury in the same accident that caused a 
hairline fracture to her sternum because 
the employee did not convey any problems 
with her neck for two weeks, the initial 
medical records affirmatively indicated 
that there were no problems with her 
neck, and it could not be said that fair- 
minded persons with the same facts be- 
fore them could not have reached the 
conclusions of the Commission. Bledsoe v. 
Viskase Cos., 2020 Ark. App. 53 (2020). 


—Intoxicants. 
Appellate court affirmed the Workers 
Compensation Commission’s decision de- 
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nying an employee’s claim for benefits 
based on his failure to rebut the statutory 
presumption that the accident was sub- 
stantially occasioned by alcohol; although 
witnesses testified that there was no indi- 
cation that the employee was intoxicated, 
the employee’s blood tested positive for 
alcohol at the hospital on the morning of 
his one-car accident, which had occurred 
while he was driving to the airport to 
travel to meet with an out-of-state cus- 
tomer, and a physician/toxicologist, who 
testified as an expert witness, opined that 
alcohol contributed significantly to the 
cause of the accident. Papageorge v. Tyson 
Shared Servs., 2019 Ark. App. 603, 590 
S.W.3d 800 (2019). 

Denial of benefits to a claimant was 
appropriate because the Workers’ Com- 
pensation Commission found that the 
claimant failed to rebut the presumption 
that her injury was substantially occa- 
sioned by the use of illegal drugs when she 
severed part of her finger while using a 
cutting machine and tested positive for 
marijuana metabolites immediately after 
the accidental injury. The claimant, who 
had been at the job only five days when 
injured, offered no evidence except her 
self-serving testimony as to how and 
whether she was trained by the employer. 
Blair v. Am. Stitchco, Inc., 2020 Ark. App. 
38 (2020). ? 


—Not Shown. 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision to deny benefits to a pro se claimant 
because medical records revealed that, for 
years before the claimant’s fall at work, 
the claimant suffered from the physical 
symptoms that she alleged were the result 
of the injury at work. Furthermore, there 
was no post-accident medical evidence to 
establish any of the claimant’s alleged 
injuries with objective findings as _ re- 
quired. Marshall v. Ark. Dep’t of Corr., 
2020 Ark. App. 112 (2020). 


—Specific Incident. 

Substantial evidence supported the 
finding that the claimant suffered a com- 
pensable injury in the form of a brain 
injury and neuropathy by inhaling sulfu- 
ric acid fumes that had leached from the 
battery in his patrol car as there was no 
convincing argument or legal authority 
otherwise, the court had _ previously 
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awarded benefits for such injuries, and 
the Workers’ Compensation Commission 
has the authority to resolve conflicting 
evidence, including the medical evidence, 
and to accept or reject medical opinion. 
White Cty. Judge v. Menser, 2019 Ark. 
App. 523, 589 S.W.3d 384 (2019), review 
granted, 2020 Ark. LEXIS 42 (Jan. 23, 
2020). 

Workers’ Compensation Commission 
did not err in awarding benefits to an 
employee arising out of a motor vehicle 
accident because the issue of whether the 
driver of the other vehicle was traveling 
30 miles an hour at the time of the acci- 
dent and rear-ended the employee at a 
stop light or instead the employee backed 
into the other driver was one of credibility 
and weight to be accorded to the evidence. 
Sears Roebuck & Co. v. Brown, 2020 Ark. 
App. 93 (2020). 


—Work-Related. 

Workers’ Compensation Commission 
did not err in concluding that the claim- 
ant’s right shoulder injury was compen- 
sable because the claimant’s failure to 
immediately report an injury or provide 
corroboration regarding the incident was 
not fatal to her claim as the administra- 
tive law judge and the Commission appar- 
ently found her to be a credible witness; 
while the emergency room records did not 
reflect that the claimant reported her in- 
jury being work-related, the claimant tes- 
tified that she did inform hospital person- 
nel of that fact; and the fact that the 


11-9-105 


family physician’s notes did not state that 
the injury was work-related was immate- 
rial as those notes did not include any 
remarks regarding how the injury oc- 
curred. M.A. Mortenson Cos. v. Reed, 2019 
Ark. App. 569, 589 S.W.3d 487 (2019). 


Objective Findings. 

Although compensable injuries must be 
established by medical evidence sup- 
ported by objective findings, and com- 
plaints of pain are not objective medical 
findings as objective findings are those 
that cannot come under the voluntary 
control of the patient, a claimant who has 
sustained a compensable injury is not 
required to offer objective medical evi- 
dence to prove entitlement to additional 
benefits. Macsteel v. Hindmarsh, 2019 
Ark. App. 458, 588 S.W.3d 53 (2019). 

There was a substantial basis for deny- 
ing an employee’s whole-hand/wrist and 
permanent impairment claims because (1) 
the administrative law judge (ALJ) found 
that the employee lacked credibility, (2) 
aside from an MRI report supporting the 
compensated thumb injury, the ALJ con- 
cluded that there were no objective medi- 
cal findings of a hand injury attributable 
to the work injury and no impairment 
reports aside from an active range-of-mo- 
tion evaluation, which was given little 
weight, and (3) swelling in the hand was 
shght and attributed to the effects of 
wearing an elastic hand brace. Evans v. 
Firestone Bldg. Prods., 2020 Ark. App. 80 
(2020). 


11-9-105. Remedies exclusive — Exception. 


CASE NOTES 


Immunity. 

In employee’s products lability action 
against the manufacturer of the product 
that injured him while he was working, 
the circuit court properly precluded the 
manufacturer’s attempt to allocate fault 
to the nonparty employer in its amended 
answer; because the employer was clothed 
with immunity from liability in tort under 
the exclusive-remedy provision of the 
workers’ compensation statutes, the em- 
ployer could not have joint or several 
“liability” in tort and therefore did not 
meet the definition of “joint tortfeasor” in 
the Uniform Contribution Among Tortfea- 


sors Act, § 16-61-201 et seq., or fall within 
the confines of that act. Indus. Iron Works, 
Inc. v. Hodge, 2020 Ark. App. 56 (2020). 

The Uniform Contribution Among Tort- 
feasors Act, § 16-61-201 et seq., does not 
allow for the apportionment of fault to an 
immune nonparty employer. Indus. Iron 
Works, Inc. v. Hodge, 2020 Ark. App. 56 
(2020). 

The language of § 16-55-201 is clear; it 
speaks in terms of the allocation of fault 
among the “defendants” to the action but 
is silent as to the allocation of nonparty 
fault. Instead, the Uniform Contribution 
Among Tortfeasors Act, § 16-61-201 et 


11-9-508 


seq., addresses the allocation of nonparty 
fault. Indus. Iron Works, Inc. v. Hodge, 
2020 Ark. App. 56 (2020). 
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SUBCHAPTER 5 — ACCIDENTAL INJURY OR DEATH 


11-9-508. Medical services and supplies — Liability of employer 


— Definition. 


CASE NOTES 


ANALYSIS 


Additional Benefits. 
Additional Benefits Denied. 
Reasonably Necessary Treatment. 


Additional Benefits. 

Although compensable injuries must be 
established by medical evidence sup- 
ported by objective findings, and com- 
plaints of pain are not objective medical 
findings as objective findings are those 
that cannot come under the voluntary 
control of the patient, a claimant who has 
sustained a compensable injury is not 
required to offer objective medical evi- 
dence to prove entitlement to additional 
benefits. Macsteel v. Hindmarsh, 2019 
Ark. App. 458, 588 S.W.3d 53 (2019). 

Substantial evidence supported the 
Workers’ Compensation Commission’s de- 
cision that a claimant was entitled to 
additional medical treatment in the form 
of surgery; although the Commission was 
confronted with competing and differing 
medical opinions from multiple doctors, 
the Commission weighed the evidence, 
gave greater credibility to the opinion of 
the only doctor who actually examined the 
claimant, and concluded from the evi- 
dence before it that the requested surgery 
was reasonable and necessary. Macsteel v. 
Hindmarsh, 2019 Ark. App. 458, 588 
S.W.3d 53 (2019). 

Award of ongoing pain management 
was affirmed where the parties stipulated 
that the claimant had sustained a com- 
pensable lower-back injury, and her cred- 
ible testimony, together with the medical 
records documenting a worsening of 
symptoms, was sufficient to prove a causal 
connection between the claimant’s contin- 


ued need for treatment and the work- 
related injury. Univ. of Cent. Ark. v. Srite, 
2019 Ark. App. 511, 588 S.W.3d 849 
(2019). 


Additional Benefits Denied. 

Workers’ Compensation Commission’s 
decision denying a claimant’s request for 
additional temporary total disability ben- 
efits was supported by substantial evi- 
dence where three medical opinions that 
his cervicothoracic syrinx was not caus- 
ally related to his work-related motor ve- 
hicle accident conflicted with a fourth phy- 
sician’s report, and the Commission had 
accepted the medical opinions finding no 
causal relationship. Page v. Southwestern 
Bell Tel. Company/AT&T, Inc., 2019 Ark. 
App. 521, 590 S.W.3d 740 (2019). 


Reasonably Necessary Treatment. 

Workers’ Compensation Commission 
did not err in finding the recommended 
additional medical treatment for the 
claimant’s compensable knee injury was 
reasonably necessary and in finding that 
the doctor’s medical opinion was not based 
on any mistake of material fact; it was not 
unreasonable for the claimant to have 
forgotten a single incident when he re- 
ceived an injection in his knee two years 
before his compensable injury, three years 
before seeing the doctor, and four years 
before his deposition. The doctor was 
aware of preexisting degenerative — 
changes and substantial medical evidence 
supported the Commission’s finding that 
claimant proved the necessary causal con- 
nection between his injury and the need 
for a total knee replacement. Tyson Poul- 
try, Inc. v. Montelongo, 2019 Ark. App. 
535, 589 S.W.3d 449 (2019). 
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11-9-522 


11-9-514. Medical services and supplies — Change of physician. 


CASE NOTES 


Appeal. 

Employer’s argument under this section 
concerning the claimant’s failure to follow 
the statutory rules for a change of physi- 
cian was not presented to the Workers’ 


Compensation Commission and thus was 
not preserved for appellate review. Univ. 
of Cent. Ark. v. Srite, 2019 Ark. App. 511, 
588 S.W.3d 849 (2019). 


11-9-521. Compensation for disability — Scheduled permanent 


injuries. 


CASE NOTES 


Temporary Total Disability. 

Decision awarding a claimant tempo- 
rary total disability (TTD) benefits was 
reversed and remanded where the admin- 
istrative law judge (ALJ) clearly analyzed 
the claimant’s entitlement to TTD ben- 
efits under § 11-9-526, it was undisputed 


that the claimant’s injury was a scheduled 
injury, and neither the Workers’ Compen- 
sation Commission nor the ALJ made any 
findings with regard to the requirements 
set forth in subsection (a) of this section. 
City of Fort Smith v. Kaylor, 2019 Ark. 
App. 517, 588 S.W.3d 808 (2019). 


11-9-522. Compensation for disability — Unscheduled perma- 
nent partial disability. 


CASE NOTES 


ANALYSIS 


Evidence. 
Wage Earning Loss. 


Evidence. 

Workers’ Compensation Commission’s 
decision to award an injured employee an 
11% impairment rating to his body as a 
whole and 10% in wage-loss disability was 
supported by substantial evidence; the 
Commission considered all the evidence 
and testimony presented, the decision was 
supported by objective medical findings, 
and the Commission clearly stated that it 
found a neurologist’s conclusions to be 
supported by the record and that his con- 
clusions were entitled to more evidentiary 
weight than the opinions of various other 
doctors. Tempworks Mgmt. Servs. v. 
Jaynes, 2020 Ark. App. 70 (2020). 


Wage Earning Loss. 

Although appellants contended that 
claimant, a network support engineer, 
was barred from wage-loss disability ben- - 
efits as he chose to retire only a few hours 
after reporting to work, the Workers’ Com- 
pensation Commission credited claimant’s 
testimony that the ultimate reason for 
retiring was the increase in pain and the 
“dumbfoundedness” he experienced when 
back on the job and this testimony was 
corroborated; as it is the Commission’s 
duty to weigh the evidence and not the 
appellate court, the Commission’s deci- 
sion that claimant was entitled to 50% 
wage-loss disability benefits was affirmed. 
Ark. DOT v. Abercrombie, 2019 Ark. App. 
372, 584 S.W.3d 701 (2019). 


11-9-526 
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11-9-526. Compensation for disability — Refusal of employee to 


accept employment. 


CASE NOTES 


Applicability. 

Substantial evidence failed to support 
the Workers’ Compensation Commission’s 
finding that a truck driver employee failed 
to prove entitlement to temporary total 
disability benefits from December 21, 
2017, to a date yet to be determined; 
although the employee had previously de- 
clined light-duty work within the restric- 
tions for the knee strain, his family phy- 
sician later totally restricted him from 
working due to the deep-vein-thrombosis 
injury. This section had no application 


because the employee was totally re- 
stricted from working and thus there was 
no work the employer could have offered 
that would have accommodated the em- 
ployee’s off-work status. Grant v. Westar 
Refrigerated Transp., 2020 Ark. App. 106 
(2020). 

No employment suitable to an employ- 
ee’s capacity is possible when an employee 
has been taken off work entirely. Grant v. 
Westar Refrigerated Transp., 2020 Ark. 
App. 106 (2020). 


SUBCHAPTER 7 — PROCEEDINGS BEFORE WORKERS’ COMPENSATION 
CoMMISSION 


11-9-702. Filing of claims. 


CASE NOTES 


ANALYSIS 


Statute of Limitations. 
—Additional Compensation. 


Statute of Limitations. 


—Additional Compensation. 

Under a plain reading of subsection (b) 
of this section, a workers’ compensation 
claimant’s application for additional 
medical benefits was not time-barred 
where there was no authority for the em- 
ployer unilaterally imposing a pre-autho- 
rization condition on the benefits it pro- 
vided for a compensable injury, the 
Commission’s findings that the autho- 
rized treating physician’s continued treat- 
ment in 2017 for claimant’s right leg pain 
was reasonable and necessary and was 
sufficiently related to her right knee in- 
jury were supported by substantial evi- 
dence, and the claimant filed an applica- 
tion for additional benefits within one 
year of the 2017 treatment. Lavaca Sch. 
Dist. v. Hatfield, 2019 Ark. App. 360, 584 
5.W.3d 262 (2019). 


Workers’ compensation claimant did re- 
quest additional medical benefits for pur- 
poses of subsection (c) of this section even 
though the word “additional” was not used 
where a prehearing order stated on its 
face that some benefits had been previ- 
ously paid, and a claim request cannot be 
considered to be both an initial request for 
compensation and a request for additional 
compensation at the same time. White 
Cty. Judge v. Menser, 2019 Ark. App. 523, 
589 S.W.3d 384 (2019), review granted, 
2020 Ark. LEXIS 42 (Jan. 23, 2020). 

Although it is clear from the plain lan- 
guage of subsection (c) of this section that 
a claim for additional compensation must 
specifically state that it is a request for 
additional benefits, it does not mandate 
that a claim must use any magic words in 
doing so. In other words, a claim is not 
necessarily untimely if it does not use the 
specific word “additional”. White Cty. 
Judge v. Menser, 2019 Ark. App. 523, 589 
S.W.3d 384 (2019), review granted, 2020 
Ark. LEXIS 42 (Jan. 23, 2020). 
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Kmployer’s argument that the statute 
of limitations was no longer tolled after a 
hearing was canceled was rejected where 
a prehearing order was filed, the parties 
agreed to continue the hearing to com- 
plete discovery, a hearing was not re- 
quested again until over two years later, 


11-9-704. Proceedings on claims. 


11-10-514 


the claim was placed on inactive status, 
and a final order had not been entered at 
that time. White Cty. Judge v. Menser, 
2019 Ark. App. 523, 589 S.W.3d 384 
(2019), review granted, 2020 Ark. LEXIS 
Addai Zo, 2020). 


CASE NOTES 


ANALYSIS 


Evidence. 
—Findings of Impairment. 


Evidence. 


—Findings of Impairment. 

Workers’ Compensation Commission’s 
decision to award an injured employee an 
11% impairment rating to his body as a 
whole and 10% in wage-loss disability was 


supported by substantial evidence; the 
Commission considered all the evidence 


and testimony presented, the decision was 


supported by objective medical findings, 
and the Commission clearly stated that it 
found a neurologist’s conclusions to be 
supported by the record and that his con- 
clusions were entitled to more evidentiary 
weight than the opinions of various other 
doctors. Tempworks Mgmt. Servs. v. 
Jaynes, 2020 Ark. App. 70 (2020). 


CHAPTER 10 
DIVISION OF WORKFORCE SERVICES LAW 


SUBCHAPTER 5 — BENEFITS GENERALLY 


11-10-514. Disqualification — Discharge for misconduct. 


CASE NOTES 


ANALYSIS 


Misconduct. 
—Safety Rules. 


Misconduct. 


—Safety Rules. 

Substantial evidence existed to support 
the Board of Review’s finding that an 
employee willfully violated the rules or 
customs of the employer pertaining to 
safety where the employer conducted an 


extensive investigation, the employee ad- 
mitted he was aware of and understood 
the company’s “lock out/tag out” safety 
policy, and the evidence showed that he 
did not follow the safety procedures before 
putting his arm in the stacker-stick-layer 
machine. Thus, the employee’s ineligibil- 
ity for unemployment benefits under sub- 
division (b)(1) of this section was upheld. 
Thomas v. Dir., Dep’t of Workforce Servs., 
2019 Ark. App. 468, 587 S.W.3d 612 
(2019). 
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TITLE 12 


LAW ENFORCEMENT, EMERGENCY 
MANAGEMENT, AND MILITARY AFFAIRS 


SUBTITLE 2. LAW ENFORCEMENT AGENCIES AND 
PROGRAMS 


CHAPTER 8 
DIVISION OF ARKANSAS STATE POLICE 


SUBCHAPTER 1 — GENERAL PROVISIONS 


12-8-106. Division of Arkansas State Police — Duties and pow- 
ers — Restrictions — Municipal police barred from 
patrolling certain highways. 


CASE NOTES 


Towing Rotation List. 

Circuit court properly granted sum- 
mary judgment to the Arkansas State 
Police (ASP) in an action by a towing 
company and an employee for injunctive 
and declaratory relief asserting that the 
ASP policy prohibiting individuals with 
felony convictions from placement on the 
ASP Towing Rotation List was illegal un- 
der § 17-1-103. Plaintiffs’ suit was barred 


by sovereign immunity, because § 17-1- 
103 did not apply to ASP, as ASP did not 
deal in licensing or regulating the occupa- 
tion of towing within the meaning of § 17- 
1-103(f), as required for § 17-1-103 to 
apply; thus, plaintiffs failed to demon- 
strate that the illegal-act exception to 
sovereign immunity applied. Steve’s Auto 
Ctr. of Conway, Inc. v. Ark. State Police, 
2020 Ark. 58 (2020). 


CHAPTER 12 
CRIME REPORTING AND INVESTIGATIONS 


SUBCHAPTER 3 — STATE CRIME LABORATORY 


12-12-313. Records as evidence — Analyst’s testimony. 


CASE NOTES 


Right of Confrontation. 
Even though the trial court violated 


defendant’s right to confrontation under 
the Sixth Amendment by allowing a sub- 


75 


stitute analyst to testify regarding the 
results of a DNA test performed by an- 
other analyst, the error was harmless 
beyond a reasonable doubt; the victim’s 
vivid description of being raped repeat- 
edly and painfully by defendant consti- 


CHILD MALTREATMENT ACT 


12-18-103 


tuted sufficient evidence to sustain his 
convictions of rape and second-degree 
sexual assault. Alejandro-Alvarez _ vy. 
State, 2019 Ark. App. 450, 587 S.W.3d 269 
(2019). 


SUBCHAPTER 9 — SEX OFFENDER REGISTRATION ACT OF 1997 


12-12-904. Failure to comply with registration and reporting 
requirements — Refusal to cooperate with assess- 


ment process. 


CASE NOTES 


Failure to Register or Report Found. 

Circuit court did not err in finding that 
defendant violated the terms and condi- 
tions of his suspended imposition of sen- 
tence by committing the new offense of 
failing to register as a sex offender after 
he was released from incarceration; al- 
though defendant objected to the Arkan- 


12-12-907. Report to Arkansas 


sas Crime Information Center documents 
when the documents were introduced, he 
did not raise the Confrontation Clause 
basis for objection until after the evidence 
had been introduced and the State had 
rested its case and therefore that argu- 
ment was waived. Allen v. State, 2020 
Ark. App. 84 (2020). 


Crime Information Center — 


Report to law enforcement agency. 


CASE NOTES 


Failure to Report Found. 

Circuit court did not err in finding that 
defendant violated the terms and condi- 
tions of his suspended imposition of sen- 
tence by committing the new offense of 
failing to register as a sex offender after 
he was released from incarceration; al- 
though defendant objected to the Arkan- 


sas Crime Information Center documents 
when the documents were introduced, he 
did not raise the Confrontation Clause 
basis for objection until after the evidence 
had been introduced and the State had 
rested its case and therefore that argu- 
ment was waived. Allen v. State, 2020 
Ark. App. 84 (2020). 


CHAPTER 18 
CHILD MALTREATMENT ACT 


SUBCHAPTER 1 — GENERAL PROVISIONS 


12-18-103. Definitions. 


CASE NOTES 


Abuse. 

It was error to reverse the decision of 
the Department of Human Services to 
place a father’s name on the Child Mal- 
treatment Central Registry because sub- 


stantial evidence supported the decision, 
as the father drove while impaired by 
alcohol at twice the legal limit with his 
then six-year-old son in the car, which 
constituted inadequate supervision (ne- 


12-18-903 


glect) and a threat of harm (abuse). The 
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Dep't of Human Servs. v. Newcity, 2020 


statutes do not require that actual injury Ark. App. 32 (2020). 


occur for findings of abuse or neglect. Ark. 


SUBCHAPTER 9 — CHILD MALTREATMENT CENTRAL REGISTRY 


12-18-903. Placement in the Child Maltreatment Central Regis- 


try. 


CASE NOTES 


Placement in Registry Upheld. 

It was error to reverse the decision of 
the Department of Human Services to 
place a father’s name on the Child Mal- 
treatment Central Registry because sub- 
stantial evidence supported the decision, 
as the father drove while impaired by 
alcohol at twice the legal limit with his 


then six-year-old son in the car, which 
constituted inadequate supervision (ne- 
glect) and a threat of harm (abuse) under 
§ 12-18-103. The statutes do not require 
that actual injury occur for findings of 
abuse or neglect. Ark. Dep’t of Human 
Servs. v. Newcity, 2020 Ark. App. 32 
(2020). 


TITLE 14 


LOCAL GOVERNMENT 


SUBTITLE 2. COUNTY GOVERNMENT 


CHAPTER 14 
COUNTY GOVERNMENT CODE 


SUBCHAPTER 9 — LEGISLATIVE PROCEDURES 


14-14-907. Appropriation ordinances. 


CASE NOTES 


Eligibility for Retirement System. 
Substantial evidence supported the 
finding of the Board of Trustees of the 
Arkansas Public Employees’ Retirement 
System that former employees of nursing 
homes owned by counties were not 
“county employees” under the relevant 
statutes and were not eligible for member- 
ship in the retirement system because 
their compensation was payable from pa- 
tient revenues rather than from appropri- 


ated funds. Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 
Assuming that the nursing-home ad- 
ministrative boards and their respective 
counties were synonymous under the defi- 
nitions of “County employees” and “EKm- 
ployees” in § 24-4-101, the Board of Trust- 
ees of the Arkansas Public Employees’ 
Retirement System’s finding that the for- 
mer employees of county-owned nursing 
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homes were not paid from appropriated 
funds as required by the definition of 
“Employees” in § 24-4-101 was affirmed 
as no ordinances in the record specifically 


14-14-1206 


designated county money for their com- 
pensation. Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 


SUBCHAPTER 12 — PERSONNEL PROCEDURES 


14-14-1203. Compensation and expense reimbursements gener- 


ally. 


CASE NOTES 


Eligibility for Retirement System. 
Substantial evidence supported the 
finding of the Board of Trustees of the 
Arkansas Public Employees’ Retirement 
System that former employees of nursing 
homes owned by counties were not 
“county employees” under the relevant 
statutes and were not eligible for member- 
ship in the retirement system because 
their compensation was payable from pa- 
tient revenues rather than from appropri- 
ated funds. Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 
Assuming that the nursing-home ad- 


ministrative boards and their respective 
counties were synonymous under the defi- 
nitions of “County employees” and “Em- 
ployees” in § 24-4-101, the Board of Trust- 
ees of the Arkansas Public Employees’ 
Retirement System’s finding that the for- 
mer employees of county-owned nursing 
homes were not paid from appropriated 
funds as required by the definition of 
“Employees” in § 24-4-101 was affirmed 
as no ordinances in the record specifically 
designated county money for their com- 
pensation. Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 


14-14-1206. Compensation of county employees. 


CASE NOTES 


Eligibility for Retirement System. 
Substantial evidence supported the 
finding of the Board of Trustees of the 
Arkansas Public Employees’ Retirement 
System that former employees of nursing 
homes owned by counties were not 
“county employees” under the relevant 
statutes and were not eligible for member- 
ship in the retirement system because 
their compensation was payable from pa- 
tient revenues rather than from appropri- 
ated funds. Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 
Assuming that the nursing-home ad- 


ministrative boards and their respective 
counties were synonymous under the defi- 
nitions of “County employees” and “EKm- 
ployees” in § 24-4-101, the Board of Trust- 
ees of the Arkansas Public Employees’ 
Retirement System’s finding that the for- 
mer employees of county-owned nursing 
homes were not paid from appropriated 
funds as required by the definition of 
“Kmployees” in § 24-4-101 was affirmed 
as no ordinances in the record specifically 
designated county money for their com- 
pensation. Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 


14-94-103 


LOCAL GOVERNMENT 
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SUBTITLE 5. IMPROVEMENT DISTRICTS GENERALLY 


CHAPTER 94 


MUNICIPAL PROPERTY OWNERS’ IMPROVEMENT 
DISTRICT LAW 


14-94-103. Definitions. 


CASE NOTES 


Real Property. 

Improvement district’s lien for nonpay- 
ment of improvement taxes attached to 
unimproved tracts; under the definition of 
“real property” in this section, the land 
need only be subject to assessment, and it 
is not necessary that a benefit actually be 


assessed. The unimproved land in ques- 
tion was subject to the initial assessment 
and therefore constituted “real property” 
under § 14-94-101 et seq. Bullock’s Ky. 
Fried Chicken, Inc. v. City of Bryant, 2019 
Ark. 249, 582 S.W.3d 8 (2019). 


14-94-106. Hearing on petition and determination. 


CASE NOTES 


Notice. 

Notice provisions in a prior version of 
this section, allowing notice by publica- 
tion, did not violate due process because 
appellants failed to establish that notice 


by publication was inappropriate to the 
circumstances of the case. Bullock’s Ky. 
Fried Chicken, Inc. v. City of Bryant, 2019 
Ark. 249, 582 S.W.3d 8 (2019) (decision 
under prior law). 


14-94-116. Filing and notice of assessment — Hearing. 


CASE NOTES 


Constitutionality. 

Notice provisions within § 14-94-101 et 
seq. did not violate due process because 
indirect notice has been held sufficient in 
matters affecting real estate and appel- 


14-94-118. Levy of tax. 


lants failed to establish that notice by 
publication was inappropriate to the cir- 
cumstances of the case. Bullock’s Ky. 
Fried Chicken, Inc. v. City of Bryant, 2019 
Ark. 249, 582 S.W.3d 8 (2019). 


CASE NOTES 


ANALYSIS 


Attachment of Lien. 

Commissioner’s Prior Fraud Not Imput- 
able to District. 

Prepayment of Taxes. 


Attachment of Lien. 

Improvement district’s lien for nonpay- 
ment of improvement taxes attached to 
unimproved tracts; under the definition of 


“real property” in § 14-94-103, the land 
need only be subject to assessment, and it 
is not necessary that a benefit actually be 
assessed. The unimproved land in ques- 
tion was subject to the initial assessment 
and therefore constituted “real property” 
under § 14-94-101 et seq. Bullock’s Ky. 
Fried Chicken, Inc. v. City of Bryant, 2019 
Ark. 249, 582 $.W.3d 8 (2019). 
Appellants’ contention that improve- 
ment district’s lien attached only to indi- 


ia 


vidual tracts on which improvement taxes 
were actually delinquent and unpaid was 
rejected; the plain language of subsection 
(b) of this section indicates a legislative 
intent for all property within the district 
to be subject to the lien. Bullock’s Ky. 
Fried Chicken, Inc. v. City of Bryant, 2019 
Ark. 249, 582 S.W.3d 8 (2019). 


Commissioner’s Prior Fraud Not Im- 
putable to District. 

Fraud of an attorney who did not record 
sellers’ mortgages so as to give the sellers 
the priority the sellers bargained for but 
instead recorded a bank’s mortgage before 
recording the sellers’ mortgages was not 
imputable to an improvement district for 
which the attorney later served as com- 
missioner because, inter alia, the priority 
of the improvement district’s lien was not 
due to the fraud, but was statutory. Bull- 
ock’s Ky. Fried Chicken, Inc. v. City of 


MUNICIPAL PROPERTY OWNERS’ DISTRICT 


14-94-122 


Bryant, 2019 Ark. 249, 582 S.W.3d 8 
(2019). 


Prepayment of Taxes. 

Improvement district and a bank did 
not improperly refuse to allow an assignee 
to prepay improvement taxes due on cer- 
tain tracts in the improvement district to 
release those tracts from the tax lien be- 
cause (1) a prepayment provision in a 
trust indenture was not triggered when a 
developer never sold the tracts, (2) subsec- 
tion (b) of this section did not apply, as 
there was no evidence of written approval 
by the improvement district’s board to 
release any tracts, (3) the assignee never 


actually paid the taxes, and (4) the right 


to prepay taxes was not absolute. Bull- 
ock’s Ky. Fried Chicken, Inc. v. City of 
Bryant, 2019 Ark. 249, 582 S.W.3d 8 
(2019). 


14-94-122. Payment of taxes — Enforcement. 


CASE NOTES 


ANALYSIS 


Attachment of Lien. 
Requirements for Foreclosure Complaint. 


Attachment of Lien. 

Requirement in this section that fore- 
closure actions under § 14-94-101 et seq. 
proceed in rem did not mean that the 
improvement district could only foreclose 
on specific tracts that were delinquent on 
payment of assessment taxes rather than 
on all the property within the improve- 
ment district; given that the legislative 
intent indicates that the lien attaches to 
all unreleased property within an im- 
provement district, it is fair to assume the 
requirement of in rem proceedings merely 
intends to limit the scope of the foreclo- 
sure action to real property within a dis- 
trict. Bullock’s Ky. Fried Chicken, Inc. v. 


City of Bryant, 2019 Ark. 249, 582 S.W.3d 
8 (2019). 


Requirements for Foreclosure Com- 
plaint. 

Failure of improvement district’s fore- 
closure complaint to separately describe 
each delinquent tract and the taxes due on 
each tract was not fatal because (1) § 14- 
94-101 et seq. did not define the term 
“tract” used in this section nor contain 
specific instructions for how a district 
should delineate land to be foreclosed 
upon, and (2) the complaint plainly de- 
scribed the land the improvement district 
sought to foreclose, as well as the tracts 
excluded from the action, and identified 
the owner of the land and the total 
amount of taxes owed. Bullock’s Ky. Fried 
Chicken, Inc. v. City of Bryant, 2019 Ark. 
249, 582 S.W.3d 8 (2019). 


14-164-333 
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SUBTITLE 10. ECONOMIC DEVELOPMENT AND 
TOURISM GENERALLY 


CHAPTER 164 
INDUSTRIAL DEVELOPMENT BONDS 


SUBCHAPTER 3 — LocaL GOVERNMENT Bonpb Act 


14-164-333. Capital improvement bonds — Local sales and use 
tax — Administration, collection, etc. 


CASE NOTES 


Construction. 

City was not entitled to a per capita 
share of the 1% sales and use tax levied 
under § 26-73-1113 and originally used 
solely for solid waste management; the 
City’s argument that §§ 26-73-113 and 
this section incorporated the per capita 
remittance procedure in § 26-74- 
214(b)(2)(B)G) was not supported by the 
plain language of the relevant statutes 
and thus the state treasurer was not re- 
quired to remit the tax to the county and 
municipalities on a per capita basis. In- 
stead, the state treasurer was always re- 
quired to remit the tax proceeds directly 
to the county in accordance with §§ 26-73- 
113 and 14-164-336(c), irrespective of 
whether the interlocal agreement was re- 


pealed or not. City of Magnolia v. Milligan, 
2019 Ark. App. 3874, 584 S.W.3d 716 
(2019). 

This section does not apply to the state 
treasurer at all; rather, the state treasur- 
er’s remittance of the tax levied under 
§ 26-73-1138 is addressed in § 14-164-336. 
Further, § 14-164-336(c)’s reference to 
the county tax code does not include the 
per capita remittance procedure in § 26- 
74-214(b)(2). The plain language of § 14- 
164-336(c) is directed only to those provi- 
sions, such as § 26-74-214(a)(2), that 
authorize the state treasurer to withhold 
“charges payable and retainage” from the 
remitted funds. City of Magnolia v. Milli- 
gan, 2019 Ark. App. 374, 584 S.W.3d 716 
(2019). 


114-164-336. Local Sales and Use Tax Trust Fund. 


CASE NOTES 


Construction. 

City was not entitled to a per capita 
share of the 1% sales and use tax levied 
under § 26-73-113 and originally used 
solely for solid waste management; the 
City’s argument that §§ 26-73-113 and 
14-164-333 incorporated the per capita 
remittance procedure in § 26-74- 
214(b)(2)(B)G) was not supported by the 


plain language of the relevant statutes 
and thus the state treasurer was not re- 
quired to remit the tax to the county and 
municipalities on a per capita basis. In- 
stead, the state treasurer was always re- 
quired to remit the tax proceeds directly 
to the county in accordance with §§ 26-73- 
113 and subsection (c) of this section, 
irrespective of whether the interlocal 


81 RURAL WATER SERVICE PROPERTIES AND FACILITIES 14-208-102 


agreement was repealed or not. City of 
Magnolia v. Milligan, 2019 Ark. App. 374, 
584 $8.W.3d 716 (2019). 

Section 14-164-333 does not apply to the 
state treasurer at all; rather, the state 
treasurer’s remittance of the tax levied 
under § 26-73-113 is addressed in this 
section. Further, the reference in subsec- 
tion (c) of this section to the county tax 
code does not include the per capita remit- 


tance procedure in § 26-74-214(b)(2). The 
plain language of subsection (c) of this 
section is directed only to those provi- 
sions, such as § 26-74-214(a)(2), that au- 
thorize the state treasurer to withhold 
“charges payable and retainage” from the 
remitted funds. City of Magnolia v. Milli- 
gan, 2019 Ark. App. 374, 584 S.W.3d 716 
(2019). 


SUBCHAPTER 4 — LocaL GOVERNMENT Capital IMPROVEMENT REVENUE 
Bonp Act 


114-164-402. Definitions. 


CASE NOTES 


Cited: Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 


14-164-405. Bonds — Issuance generally. 


CASE NOTES 


Cited: Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 


SUBTITLE 12. PUBLIC UTILITIES GENERALLY 


CHAPTER 208 


VALUATION OF RURAL WATER SERVICE PROPERTIES 
AND FACILITIES UPON ANNEXATION 


14-208-102. Right to acquire rural water service properties, 
facilities, and customers — Definition. 


CASE NOTES 


Construction. 
Circuit court did not err in finding that 


federal law prevented the City of Gravette 
from acquiring another city’s water facili- 


15-10-202 


ties within the annexed area, even though 
the City of Gravette pleaded that it in- 
tended to pay the federal indebtedness 
associated with the facilities. The plain 
language of this section directs that fed- 
eral law supersedes state law; the federal 
law, 7 U.S.C. § 1926(b), protects a water 
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association from a forcible acquisition; 
and it is within the resisting water asso- 
ciation’s discretion whether to raise the 
federal defense. City of Gravette v. Cen- 
terton Waterworks & Sewer Comm’n, 
2019 Ark. App. 540, 589 S.W.3d 456 
(2019). 


TITLE 15 


NATURAL RESOURCES AND ECONOMIC 
DEVELOPMENT 


SUBTITLE 1. DEVELOPMENT OF ECONOMIC AND NATURAL RESOURCES 


GENERALLY 


CHAPTER. 


10. ENERGY CONSERVATION AND DEVELOPMENT. 


11. PUBLICITY AND TOURISM. 


SUBTITLE 1. DEVELOPMENT OF ECONOMIC AND 
NATURAL RESOURCES GENERALLY 


CHAPTER 10 
ENERGY CONSERVATION AND DEVELOPMENT 


SUBCHAPTER. 


2. ARKANSAS ENERGY REORGANIZATION AND Po.ticy Act or 1981. 


SUBCHAPTER 2 — ARKANSAS ENERGY REORGANIZATION AND Po.icy ACT OF 
1981 


SECTION. 
15-10-202. Declaration of policy. 


15-10-202. Declaration of policy. 


The General Assembly finds and declares that: ? 
(1) The adequacy of future energy supplies will be crucial to the 


state’s economic development; 


(2) In order to create a favorable environment for economic develop- 
ment and in order to preserve and enhance our present quality of life, 
Arkansas must promote the efficient use of energy and the development 
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of a reliable and economic energy delivery system which includes the 
use of renewable energy resources as well as conventional sources of 
energy such as coal, lignite, uranium, oil, and natural gas; 

(3) The need exists for comprehensive state leadership to ensure the 
wise and efficient production, distribution, use, and conservation of 
energy; 

(4) Only an agency with comprehensive duties and powers can 
collect, analyze, and disseminate information necessary to promote a 
reliable and efficient energy delivery system for the state; 

(5) It is in the best interest of the citizens of this state to establish the 
Arkansas Energy Office of the Division of Environmental Quality to 
coordinate the planning and execution of comprehensive energy conser- 
vation programs; and 

(6) The development and use of a diverse array of energy resources 
must be encouraged. 


History. Acts 1981, No. 7, § 2; A.S.A. 
1947, § 5-937; Acts 1997, No. 540, § 34; 
2017, No. 271, § 5; 2019, No. 910, § 3054. 

Publisher’s Notes. This section is be- 
ing set out to reflect a correction to the 
History in the 2019 supplement pam- 


of the Arkansas Department of Environ- 
mental Quality” for “a division within the 
Arkansas Economic Development Com- 
mission” in (5). 

The 2019 amendment substituted “Di- 
vision of Environmental Quality” for “Ar- 


phlet. 
Amendments. The 2017 amendment 
substituted “the Arkansas Energy Office 


CHAPTER 11 
PUBLICITY AND TOURISM 


kansas Department of Environmental | 
Quality” in (5). 


SUBCHAPTER. 
5. ARKANSAS TOURISM DEVELOPMENT ACT. 


SUBCHAPTER 5 — ARKANSAS TouRISM DEVELOPMENT ACT 


SECTION. 

15-11-511. Special rules — Qualified 
amusement parks — Defi- 
nition. 


15-11-5111. Special rules — Qualified amusement parks — Defi- 
nition. 


(a) As used in this section, “qualified amusement park” means a 
commercial recreational activity that: 

(1) Operates at least three (3) consecutive months during a calendar 
year; 


15-11-511 © NATURAL RESOURCES/ECONOMIC DEVELOPMENT 84 


(2) Offers rides, shows, games, and other diversions; 

(3) Otherwise qualifies as an approved company under § 15-11- 
503(2); 

(4) Operates within a designated area of not less than one hundred 
(100) acres; and 

(5) Has annual gross receipts from paid admissions of at least four 
million dollars ($4,000,000) during a calendar year. 

(b)(1) A qualified amusement park may claim the sales tax credit 
provided in § 15-11-507 against its liability for: 

(A) Gross receipts tax levied under the Arkansas Gross Receipts 
Act of 1941, § 26-52-101 et seq.; and 

(B) Tourism gross receipts tax levied under § 26-63-401 et seq. 
(2) A qualified amusement park may not claim the sales tax credit 

against any other taxes collected by the state other than as provided in 
this section. 

(3) An approved company other than a qualified amusement park 
may only claim the sales tax credit provided in § 15-11-507 against the 
gross receipts tax levied under the Arkansas Gross Receipts Act of 1941, 
§ 26-52-101 et seq. 

(4) The sales tax credit provided in this section to a qualified 
amusement park may be carried forward and used in the same manner 
as provided in § 15-11-507(c). 

(c) A qualified amusement park entitled to any unused sales tax 
credits on March 1, 2005, may use the sales tax credits to offset its 
hability for: 

(1) Gross receipts tax levied under the Arkansas Gross Receipts Act 
of 1941, § 26-52-101 et seq., for the remaining carry-forward period as 
provided in § 15-11-507(c) and calculated from the date of original 
issuance of the sales tax credit memorandum; and 

(2)(A) Tourism gross receipts tax levied under § 26-63-401 et seq. for 

a period of ten (10) years beginning on March 1, 2005. 

(B) At the end of the ten-year period, the qualified amusement 
park shall not be allowed to use any unused credits against tourism 
gross receipts tax levied under § 26-63-401 et seq. 

(d)(1) Notwithstanding the other provisions of this subchapter, a 
qualified amusement park that on or after January 1, 2006, enters into 
an agreement that provides that the qualified amusement park shall 
expend approved costs of more than one million dollars ($1,000,000) 
shall be entitled to a sales tax credit if the qualified amusement park 
certifies to the Secretary of the Department of Finance and Adminis- 
tration that it has expended at least one million dollars ($1,000,000) in 
approved costs and the Director of the Arkansas Economic Develop- 
ment Commission certifies that the qualified amusement park is in 
compliance with this subchapter. 
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(2) The secretary shall then issue a sales tax credit memorandum to 
the qualified amusement park equal to twenty-five percent (25%) of the 
approved costs. The sales tax credit memorandum may be used to offset 
the liability of the qualified amusement park for: 

(A) Gross receipts tax levied under the Arkansas Gross Receipts 
Act of 1941, § 26-52-101 et seq.; and 

(B) Tourism gross receipts tax levied under § 26-52-1001 et seq. 
[repealed]. 

(3) The secretary may require proof of expenditures. 

(4) Additional credit memoranda may be issued as the qualified 
amusement park certifies additional expenditures of approved costs. 

(5)(A) No sales tax credit memorandum shall be issued for any 

approved costs expended after the expiration of two (2) years from the 

date the agreement was signed by the director and the qualified 
amusement park. 

(B) However, the secretary, with the advice and consent of the 
director, may authorize sales tax credits for approved costs expended 
up to four (4) years from the date the agreement was signed if the 
director determines that the failure to complete the tourism attrac- 
tion project within two (2) years resulted from: 

(i) Unanticipated and unavoidable delay in the construction of the 
tourism attraction project; 

Gi) The tourism attraction project, as originally planned, will 
require more than two (2) years to complete; or 

(ii) A change in business ownership or business structure result- 
ing from a merger or an acquisition. 

(6) The credit memorandum issued pursuant to subdivision (d)(2) of 
this section may be used to offset one hundred percent (100%) of the 
reported state tax liability as provided in subdivision (d)(2) of this 
section of the qualified amusement park for all sales tax reporting 
periods following the issuance of the credit memorandum, subject to the 
following limitations: 

(A) Unused credits may be carried forward for a period of nine (9) 
years; and 

(B) All issued credit memoranda shall expire at the end of the 
month following the expiration of the agreement as provided in 
§ 15-11-506. 

(7) The approved company shall have no obligation to refund or 
otherwise return any amount of this credit to the person from whom the 
sales tax was collected. 

(8) By April 1 of each year, the secretary shall certify to the director 
the state sales tax liability of the qualified amusement parks receiving 
inducements under this section and the amount of state sales tax 
credits taken during the preceding calendar year. 


16-4-101 


History. Acts 2005, No. 241, § 2; 2007, 


No. 182, § 14; 2007, No. 1039, §§ 3, 4; 


2019, No. 910, §§ 464-466. 

Publisher’s Notes. This section is be- 
ing set out to reflect a correction to the 
History in the 2019 supplement pam- 
phlet. 

Amendments. The 2019 amendment 
substituted “Secretary of the Department 
of Finance and Administration” for “Direc- 
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tor of the Department of Finance and 
Administration” throughout the section; 
substituted “Director of the Arkansas Eco- 
nomic Development Commission” for “Ex- 
ecutive Director of the Arkansas Economic 
Development Commission” in (d)(1); and 
substituted “director” for “Executive Di- 
rector of the Arkansas Economic Develop- 
ment Commission” throughout (d). 


TITLE 16 


PRACTICE, PROCEDURE, AND COURTS 


SUBTITLE 1. GENERAL PROVISIONS 


CHAPTER 4 


UNIFORM INTERSTATE AND INTERNATIONAL 
PROCEDURE ACT 


16-4-101. Personal jurisdiction of Arkansas courts. 


CASE NOTES 


ANALYSIS 


Due Process. 
—Contacts Found. 


Due Process. 


—Contacts Found. 

In an action alleging fraud and other 
claims related to an investment agree- 
ment, the federal district court erred in 
dismissing plaintiffs action for lack of 
personal jurisdiction because defendants, 
a California resident and his California- 
based business, had sufficient contacts 
with Arkansas to establish personal juris- 
diction; the facts suggested that the indi- 
vidual defendant’s contacts with Arkan- 
sas were not random, fortuitous, or 
attenuated, but rather were central to an 


alleged scheme to purposely avail himself 
of the privilege of conducting activities in 
Arkansas, and the individual defendant’s 
actions in and affecting Arkansas were 
central to plaintiffs’ allegations of fraud 
and misrepresentation and supported a 
finding of specific jurisdiction. Whaley v. 
Esebag, 946 F.3d 447 (8th Cir. 2020). 

In a suit to recover legal fees, there was 
personal jurisdiction consistent with due 
process because the guarantor’s contacts 
were such that he should have anticipated 
being haled into court in Arkansas since 
he negotiated the legal services contract, 
made hundreds of calls and emails to the 
Arkansas law firm, and visited the state 
regarding the litigation. Henry Law Firm 
v. Cuker Interactive, LLC, 949 F.3d 1101 
(8th Cir. 2020). | 
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CIRCUIT COURTS 


16-13-510 


SUBTITLE 2. COURTS AND COURT OFFICERS 


CHAPTER 10 
GENERAL PROVISIONS 


SUBCHAPTER 1 — GENERAL PROVISIONS 


16-10-108. Contempt. 


CASE NOTES 


ANALYSIS 


Notice. 
Relation to Other Law. 


Notice. 

Circuit court erred in finding the father 
in contempt for nonpayment of child sup- 
port because he was entitled to notice of 
the contempt accusation and a reasonable 
time to defend it, which he did not receive, 
as the mother did not file a motion for 
contempt on the issue of the child-support 
arrearages. Wadley v. Wadley, 2019 Ark. 
App. 549, 590 8.W.3d 754 (2019). 


Circuit court’s criminal contempt find- 
ing against former wife did not violate due 
process or this section because the former 
husband’s contempt petition and the 
wife’s response to it belied her argument 
that she was not informed of the alleged 
misconduct—not making timely child sup- 
port payments—or of the possible conse- 
quences of it. Crowe v. Crowe, 2020 Ark. 
App. 37 (2020). 


Relation to Other Law. 

Criminal contempt findings do not vio- 
late an automatic bankruptcy stay. Crowe 
v. Crowe, 2020 Ark. App. 37 (2020). 


SuBCHAPTER 3 — UNiFoRM FILING FEES AND Court Costs 


16-10-305. Court costs. 


CASE NOTES 


Cited: City of Little Rock v. Nelson, 
2020 Ark. 34 (2020). 


CHAPTER 13 
CIRCUIT COURTS 


SUBCHAPTER 5 — Court REPORTERS 


16-13-510. Complete record required — Waiver. 


CASE NOTES 


Cited: Terry v. State, 2019 Ark. 342 
(2019). 


16-13-704 
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SUBCHAPTER 7 — ENFORCEMENT OF FINES 


16-13-704. Installment payments — Definition. 


CASE NOTES 


ANALYSIS 


Due Process. 
Illegal Fee. 


Due Process. 

Circuit court properly denied the city a 
directed verdict in a class action alleging 
that the assessment of installment fees in 
Little Rock District Court, Second Divi- 
sion violated due process in charging in- 
stallment fees even if the fine was paid off 
early. The lack of notice, as established by 
the evidence at trial, precluded satisfac- 
tion of due process; there was no evidence 
showing that plaintiff mother was advised 
of a refund or reconsideration of the fee, 
but instead, she was simply told by the 
court cashier that she had to pay the 
entire sum. City of Little Rock v. Nelson, 
2020 Ark. 34 (2020). 

In a class action alleging that the as- 
sessment of installment fees in Little Rock 
District Court, Second Division violated 
due process, an appeal under Ark. R. 
Crim. P. 36 would not have provided an 
adequate procedure for the return of an 
illegal fee because an appeal would have 
placed defendant at risk of a harsher 
sentence solely to avoid the imposition of 


the unlawfully assessed installment fee. 
City of Little Rock v. Nelson, 2020 Ark. 34 
(2020). 

Circuit court properly denied the city a 
directed verdict in a class action alleging 
that the assessment of installment fees in 
Little Rock District Court, Second Divi- 
sion violated due process because the in- 
stallment fee policy constituted a govern- 
mental policy or custom to which 
municipal liability could attach; the dis- 
trict court judge consulted with deputy 
city attorneys and others in implementing 
the policy and the policy was automati- 
cally applied to all district court defen- 
dants on an installment plan. City of 
Little Rock v. Nelson, 2020 Ark. 34 (2020). 


Illegal Fee. 

Due process violation arising from a 
district court judge’s installment fee 
policy could be imputed to the city because 
the judge was an employee of the city 
since the Little Rock District Court had 
not yet been reorganized as a state district 
court at the times relevant to the case; the 
Little Rock District Court was not part of 
the state district court program at the 
time of the events alleged in the com- 
plaint. City of Little Rock v. Nelson, 2020 
Ark. 34 (2020). 


CHAPTER 17 
DISTRICT COURTS 


SUBCHAPTER 1 — GENERAL PROVISIONS 


16-17-119. Counties with populations over 250,000 — District 


court expenses. 


CASE NOTES 


Reorganization. 
Due process violation arising from a 


district court judge’s installment fee 
policy could be imputed to the city because 
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the judge was an employee of the city 
since the Little Rock District Court had 
not yet been reorganized as a state district 
court at the times relevant to the case; the 
Little Rock District Court was not part of 


DISTRICT COURTS 


16-17-211 


the state district court program at the 
time of the events alleged in the com- 
plaint. City of Little Rock v. Nelson, 2020 
Ark. 34 (2020). 


16-17-124. Fee for appeal transcript — Disposition. 


CASE NOTES 


Appellate Jurisdiction. 

Circuit court erred in granting the 
State’s motion to dismiss defendant’s ap- 
peal for lack of jurisdiction for failure to 
pay the $5 fee required by this section and 
Ark. R. Crim. P. 36(c), where the record 
demonstrated that defendant, consistent 
with Ark. R. Crim. P. 36(d), had filed an 
affidavit with the required information 
concerning the district court clerk’s fail- 
ure to timely certify the record, and served 


the clerk of the district court and the 
prosecuting attorney with the affidavit to 
place jurisdiction in the circuit court. The 
filing of defendant’s affidavit triggered ju- 
risdiction of his appeal from the district 
court and strictly complied with Ark. R. 
Crim. P. 36(d) to commence an appeal 
from the district court to the circuit court. 
Treat v. State, 2019 Ark. 326, 588 S.W.3d 
10 (2019). 


SUBCHAPTER 2 — ESTABLISHMENT IN CITIES OF 2,400 orn More AND 
County Seat Towns or Less THAN 2,400 


16-17-211. District court clerks generally. 


CASE NOTES 


City Employee. 

Federal district court erred in dismiss- 
ing plaintiffs § 1983 action alleging that 
defendant city violated her constitutional 
rights by failing to document that she paid 
certain fines and requesting issuance of a 
warrant for her arrest, as the complaint 
stated at least a plausible claim that the 
Phillips County district court clerk was a 
city official at the time of the alleged 
wrongdoing, rather than a state official, in 
which case the city could be accountable 
for actions of the clerk that established or 
carried out an unconstitutional policy or 
custom of the municipality. Evans v. City 


of Helena-West Helena, 912 F.3d 1145 
(8th Cir, 2019). 

It was not until after the events alleged 
in the complaint that Phillips County was 
one of several counties that were reorga- 
nized as state district courts and served 
by a state district court judge. Before that 
time, state law gave cites and counties 
authority to set salaries for the district 
court clerk, and the complaint alleged 
that employees of the district court were 
hired by the city and paid by the city. 
Evans v. City of Helena-West Helena, 912 
F.3d 1145 (8th Cir. 2019). 


16-17-1101 
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SUBCHAPTER 11 — PiLor Stare Disrricr Courts 


16-17-1101. Legislative findings. 


CASE NOTES 


ANALYSIS 


District Court Clerk. 
Reorganization. 


District Court Clerk. 

Federal district court erred in dismiss- 
ing plaintiffs § 1983 action alleging that 
defendant city violated her constitutional 
rights by failing to document that she paid 
certain fines and requesting issuance of a 
warrant for her arrest, as the complaint 
stated at least a plausible claim that the 
Phillips County district court clerk was a 
city official at the time of the alleged 
wrongdoing, rather than a state official, in 
which case the city could be accountable 
for actions of the clerk that established or 
carried out an unconstitutional policy or 
custom of the municipality. Evans v. City 
of Helena-West Helena, 912 F.3d 1145 
(8th Cir. 2019). 

It was not until after the events alleged 
in the complaint that Phillips County was 


one of several counties that were reorga- 
nized as state district courts and served 
by a state district court judge. Before that 
time, state law gave cites and counties 
authority to set salaries for the district 
court clerk, and the complaint alleged 
that employees of the district court were 
hired by the city and paid by the city. 
Evans v. City of Helena-West Helena, 912 
F.3d 1145 (8th Cir. 2019). 


Reorganization. 

Due process violation arising from a 
district court judge’s installment fee 
policy could be imputed to the city because 
the judge was an employee of the city 
since the Little Rock District Court had 
not yet been reorganized as a state district 
court at the times relevant to the case; the 
Little Rock District Court was not part of 
the state district court program at the 
time of the events alleged in the com- 
plaint. City of Little Rock v. Nelson, 2020 
Ark. 34 (2020). 


16-17-1107. Salary of judges serving city or county. 


CASE NOTES 


ANALYSIS 


District Court Clerk. 
Reorganization. 


District Court Clerk. 
Federal district court erred in dismiss- 
ing plaintiffs § 1983 action alleging that 
defendant city violated her constitutional 
rights by failing to document that she paid 
certain fines and requesting issuance of a 
warrant for her arrest, as the complaint 
stated at least a plausible claim that the 
Phillips County district court clerk was a 


city official at the time of the alleged 
wrongdoing, rather than a state official, in 
which case the city could be accountable 
for actions of the clerk that established or 
carried out an unconstitutional policy or 
custom of the municipality. Evans v. City 
of Helena-West Helena, 912 F.3d 1145 
(8th Cir. 2019). 

It was not until after the events alleged 
in the complaint that Phillips County was 
one of several counties that were reorga- 
nized as state district courts and served 
by a state district court judge. Before that 
time, state law gave cites and counties 
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authority to set salaries for the district 
court clerk, and the complaint alleged 
that employees of the district court were 
hired by the city and paid by the city. 
Evans vy. City of Helena-West Helena, 912 
F.3d 1145 (8th Cir. 2019). 


Reorganization. 
Due process violation arising from a 
district court judge’s installment fee 


16-22-308 


policy could be imputed to the city because 
the judge was an employee of the city 
since the Little Rock District Court had 
not yet been reorganized as a state district 
court at the times relevant to the case; the 
Little Rock District Court was not part of 
the state district court program at the 
time of the events alleged in the com- 
plaint. City of Little Rock v. Nelson, 2020 
Ark. 34 (2020). 


16-17-1110. Organization and designation. 


CASE NOTES 


Reorganization. 

In a private probation company’s 42 
U.S.C. § 1983 action challenging two 
Craighead County district court judges’ 
implementation of an amnesty program 
forgiving probation fees, the Craighead 
County district court judges became em- 
ployees of the State before the events in 
the case and thus their actions could not 
be imputed to the county or city defen- 
dants. Justice Network Inc. v. Craighead 
Cty., 931 F.3d 753 (8th Cir. 2019). 


Due process violation arising from a 
district court judge’s installment fee 
policy could be imputed to the city because 
the judge was an employee of the city 
since the Little Rock District Court had 
not yet been reorganized as a state district 
court at the times relevant to the case; the 
Little Rock District Court was not part of 
the state district court program at the 
time of the events alleged in the com- 
plaint. City of Little Rock v. Nelson, 2020 
Ark. 34 (2020). 


CHAPTER 22 
ATTORNEYS AT LAW 


SUBCHAPTER 3 — RIGHTS AND LIABILITIES 


16-22-308. Attorney’s fees in certain civil actions. 


CASE NOTES 


In General. 

Power to award attorney’s fees under 
this section does not mean that the court 
can do so without first informing its dis- 
cretion as to the reasonableness of the 
requested amount; in a wrongful termina- 


tion case where the employer prevailed, 
the circuit court abused its discretion 
when it awarded a substantial attorney’s 
fee in the employer’s favor before receiv- 
ing any evidence regarding the work coun- 
sel had performed and before giving the 


16-46-105 


employees a meaningful opportunity to 
challenge the fee. McCabe v. Wal-Mart 
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Assocs., 2019 Ark. App. 566, 591 S.W.3d 
335 (2019). 


SUBTITLE 4. EVIDENCE AND WITNESSES 


CHAPTER 46 
DOCUMENTARY EVIDENCE GENERALLY 


SUBCHAPTER 1 — GENERAL PROVISIONS 


16-46-105. Records of and testimony before committees review- 
ing and evaluating quality of medical or hospital 


care. 


CASE NOTES 


Construction. 

Circuit court abused its discretion when 
it denied plaintiff surgeon’s motion to 
compel discovery of peer review records 
regarding white physicians at the hospital 
in his suit alleging, inter alia, racial dis- 
crimination in the termination of his staff 
appointment and clinical privileges. Wil- 
liams v. Baptist Health, 2019 Ark. App. 
482, 587 S.W3d 275 (2019), review 
granted, 2019 Ark. LEXIS 387 (Dec. 19, 
2019). 

Plain language of subdivision (b)(2) of 
this section unambiguously provides an 
exception to the peer review privilege 
when the plaintiffin the legal action is the 
doctor who was adversely affected by the 
peer review proceedings. Nothing in the 
language of the exception supports the 


contention that it only allows a physician 
the right to obtain the medical records 
and documents reviewed and used in his 
own peer review proceedings. Williams v. 
Baptist Health, 2019 Ark. App. 482, 587 
S.W.3d 275 (2019), review granted, 2019 
Ark. LEXIS 387 (Dec. 19, 2019). 

Section 20-9-503(a)(1) is not read to 
forbid the use of peer review evidence in a 
doctor’s lawsuit that challenges the peer 
review process. Rather, the statute ap- 
pears to prohibit using peer review evi- 
dence in a lawsuit, such as a medical 
malpractice action, against a doctor that 
is based on the same conduct that led to 
the doctor’s discipline. Williams v. Baptist 
Health, 2019 Ark. App. 482, 587 S.W.3d 
275 (2019), review granted, 2019 Ark. 
LEXIS 387 (Dec. 19, 2019). 


16-46-108. Photographically reproduced records admissible in 


court. 


CASE NOTES 


Cited: Clater v. State, 2020 Ark. App. 
92 (2020). 


LIMITATION OF ACTIONS 


16-56-105 


SUBTITLE 5. CIVIL PROCEDURE GENERALLY 


CHAPTER 55 
GENERAL PROVISIONS 


SUBCHAPTER 2 — CiviL JUSTICE REFoRM Act oF 2003 


16-55-201. Modification of joint and several liability. 


CASE NOTES 


Construction. 

The language of this section is clear; it 
speaks in terms of the allocation of fault 
among the “defendants” to the action but 
is silent as to the allocation of nonparty 
fault. Instead, the Uniform Contribution 


Among ‘Tortfeasors Act, § 16-61-201 et 
seq., addresses the allocation of nonparty 
fault and it does not allow for the appor- 
tionment of fault to an immune nonparty 


employer. Indus. [Iron Works, Inc. v. 
Hodge, 2020 Ark. App. 56 (2020). 


CHAPTER 56 
LIMITATION OF ACTIONS 


SUBCHAPTER 1 — GENERAL PROVISIONS 


16-56-105. Actions with limitation of three years. 


CASE NOTES 


ANALYSIS 


Breach of Fiduciary Duty. 
Contracts Generally. 

—Real Property Improvements. 
Pleadings. 

Tolling. 


Breach of Fiduciary Duty. 

In an estate dispute where a sister sued 
her brother, who had held a power of 
attorney for the father, the circuit court 
did not err in finding that the sister’s 
claim for breach of fiduciary duty was 
barred by the three-year statute of limita- 
tions, because, inter alia, a previous ap- 
pellate decision had rejected the argu- 
ment that the entire length of the 
fiduciary relationship should be consid- 
ered and the sister did not offer any au- 
thority to support her suggestion that 
being a signatory on a bank account gives 
rise to a fiduciary relationship or that any 
such fiduciary relationship would have 


extended to her. Ellis v. Thompson, 2019 
Ark. App. 579, 590 8.W.3d 774 (2019). 


Contracts Generally. 


—Real Property Improvements. 

General contractors claims against a 
masonry subcontractor were time-barred 
because the contractor filed suit after the 
three-year period had expired; the failure 
to use a bonding agent in the mortar in 
accordance with the manufacturer’s speci- 
fications constituted a material breach of 
the contract and started the running of 
the statute of limitations. C&R Constr. 
Co. v. Woods Masonry & Repair, LLC, 
2020 Ark. App. 105 (2020). 


Pleadings. 

Circuit court did not abuse its discretion 
when it dismissed a personal representa- 
tive’s wrongful death complaint as being 
untimely filed because the original pro se 
complaint filed by plaintiff, a nonlawyer, 
as the personal representative of the es- 


16-56-126 


tate constituted the unauthorized practice 
of law and was a nullity and could not be 
amended; by the time an attorney filed a 
complaint, more than three years had 
passed since the decedent’s death, and the 
personal representative’s claims were 
barred by the three-year statute of limita- 
tions. Henson v. Cradduck, 2020 Ark. 24 
(2020). 

Where homeowners mistakenly brought 
suit as individuals rather than in the 
name of the corporation that owned the 
real property, the circuit court did not err 
in denying their motion to substitute the 
corporation as the real party in interest 
because if the circuit court had granted 
the motion for substitution, it would have 
constituted a new complaint and would 
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have been after the statute of limitations 
had run; relation back did not apply. C&R 
Constr. Co. v. Woods Masonry & Repair, 
LLC, 2020 Ark. App. 105 (2020). 


Tolling. 

Former bank executive’s annuity claims 
against the bank, which were barred by 
the three-year statute of limitations, were 
not saved by the doctrine of equitable 
tolling; while it may not have been benefi- 
cial for plaintiff as an executive officer to 
have filed a complaint to enforce the an- 
nuity agreement, there was no allegation 
that he was prevented from doing so and 
no allegation of fraudulent concealment. 
Loftin v. First State Bank, 2020 Ark. App. 
66 (2020). 


16-56-126. Commencement of new action or filing mandate after 
nonsuit or arrest or reversal of judgment. 


CASE NOTES 


Dismissal Without Prejudice. 

Circuit court’s decision to dismiss a 
complaint without prejudice, rather than 
with prejudice, was affirmed where an 
injured driver and her husband timely 
filed their complaint and served the driver 
who rear-ended the car behind them via 
warning order, but on appeal of the de- 
fault judgment entered against that 
driver, the service was held imperfect un- 


der Ark. R. Civ. P. 4 due to the insuffi- 
ciency of the diligent-inquiry affidavit. 
Under case law, the injured driver and her 
husband, who filed their case during the 
limitations period and served it promptly 
but imperfectly, deserved the grace period 
provided by this section (the “savings” 
statute) to refile their case and serve it 
properly. Thomas v. Robinson, 2020 Ark. 
App. 103 (2020). 


CHAPTER 61 
PARTIES 


SUBCHAPTER 2 — UNIFORM CONTRIBUTION AMONG TORTFEASORS ACT 


16-61-201. Definitions. 


CASE NOTES 


Joint Tortfeasors. 

In employee’s products liability action 
against the manufacturer of the product 
that injured him while he was working, 
the circuit court properly precluded the 
manufacturer’s attempt to allocate fault 
to the nonparty employer in its amended 
answer; because the employer was clothed 
with immunity from liability in tort under 


the exclusive-remedy provision of the 
workers’ compensation statutes, the em- 
ployer could not have joint or several 
“liability” in tort and therefore did not 
meet the definition of “joint tortfeasor” in 
the Uniform Contribution Among Tortfea- 
sors Act, § 16-61-201 et seq., or fall within 
the confines of that act. Indus. Lron Works, 
Inc. v. Hodge, 2020 Ark. App. 56 (2020). 


95 TRIAL AND VERDICT 


16-89-11] 


16-61-202. Right of contribution — Accrual — Pro rata share. 


CASE NOTES 


Immune Employer. 

In employee’s products liability action 
against the manufacturer of the product 
that injured him while he was working, 
the circuit court properly precluded the 
manufacturer’s attempt to allocate fault 
to the nonparty employer in its amended 
answer; because the employer was clothed 
with immunity from liability in tort under 
the exclusive-remedy provision of the 
workers’ compensation statutes, § 11-9- 
105, the employer could not have joint or 
several “liability” in tort and therefore did 
not meet the definition of “joint tortfeasor” 
in the Uniform Contribution Among Tort- 
feasors Act, § 16-61-201 et seq., or fall 
within the confines of that act. Indus. Iron 


Works, Inc. v. Hodge, 2020 Ark. App. 56 
(2020). 

The Uniform Contribution Among Tort- 
feasors Act, § 16-61-201 et seq., does not 
allow for the apportionment of fault to an 
immune nonparty employer. Indus. [ron 
Works, Inc. v. Hodge, 2020 Ark. App. 56 
(2020). 

The language of § 16-55-201 is clear; it 
speaks in terms of the allocation of fault 
among the “defendants” to the action but 
is silent as to the allocation of nonparty 
fault. Instead, the Uniform Contribution 
Among Tortfeasors Act, § 16-61-201 et 
seq., addresses the allocation of nonparty 
fault. Indus. Iron Works, Inc. v. Hodge, 
2020 Ark. App. 56 (2020). 


CHAPTER 62 
SURVIVAL AND ABATEMENT OF ACTIONS 


16-62-1002. Wrongful death actions — Survival. 


CASE NOTES 


Statute of Limitations. 

Circuit court did not abuse its discretion 
when it dismissed a personal representa- 
tive’s wrongful death complaint as being 
untimely filed because the original pro se 
complaint filed by plaintiff, a nonlawyer, 
as the personal representative of the es- 
tate constituted the unauthorized practice 


of law and was a nullity and could not be 
amended; by the time an attorney filed a 
complaint, more than three years had 
passed since the decedent’s death, and the 
personal representative’s claims were 
barred by the three-year statute of limita- 
tions. Henson v. Cradduck, 2020 Ark. 24 
(2020). 


SUBTITLE 6. CRIMINAL PROCEDURE GENERALLY 


CHAPTER 89 
TRIAL AND VERDICT 


16-89-111. Evidence generally. 


CASE NOTES 


ANALYSIS 


Accomplice Testimony. 
—Corroboration. 
—Corroboration Not Shown. 


Accomplice Testimony. 


—Corroboration. 
Evidence was sufficient to convict defen- 
dant of capital murder with the premedi- 


16-89-1115 


tated and deliberated purpose of causing 
the victim’s death because the accom- 
plices’ testimony was corroborated by de- 
fendant’s statement to police, forensic evi- 
dence, and _ testimony from _ other 
witnesses; the medical examiner (ME) tes- 
tified that the victim died from internal 
blood loss caused by multiple blunt force 
injuries; defendant instructed the accom- 
plices to beat the victim with baseball 
bats; the ME found oil on the victim’s 
inner thighs and in her vagina, which was 
consistent with chainsaw oil; and defen- 
dant told the accomplices to use chainsaw 
oil as a lubricant and to shove a baseball 
bat inside the victim’s vagina. Chumley v. 
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State, 2019 Ark. 383, 590 S.W.3d 154 
(2019). 


—Corroboration Not Shown. 
Evidence was insufficient to support de- 
fendant’s convictions for aggravated rob- 
bery and first-degree felony murder be- 
cause there was no evidence that the 
victim was the victim of an intended theft 
apart from the accomplice’s testimony. 
The State showed only that defendant was 
with the accomplice and another alleged 
participant an hour before the victim died 
and that defendant was with another per- 
son in a crowd of gawkers at the location 
where the victim died. Clark v. State, 2019 
Ark. App. 455, 588 S.W.3d 64 (2019). 


16-89-115. Documents — Production where in possession of 


state. 


CASE NOTES 


Prosecutor’s Notes. 

Circuit court was not required to order 
the State to disclose the prosecutor’s notes 
to defendant under this section where the 
notes from the interview of the victim 
were not “substantially verbatim”, but 


16-89-125. Deliberation of jury. 


contained opinions and observations of 
the victim’s behavior and demeanor, and 
clearly did not encompass everything the 
victim said. Harper v. State, 2020 Ark. 
App. 4 (2020). 


CASE NOTES 


ANALYSIS 


Subsequent Instructions. 
—Presence of Defendant. 


Subsequent Instructions. 


—Presence of Defendant. 

Remand to settle the record, pursuant 
to Ark. R. App. P. Crim. 4(a) and Ark. R. 
App. P. Civ. 6(e), was required where due 


to the lack of a verbatim record, it was 
impossible to determine whether defen- 
dant and his counsel were present when 
the circuit court ordered the jury notes 
marked as court’s exhibits and received 
the jury notes into evidence. Likewise, the 
appellate court was unable to determine 
compliance or noncompliance with subsec- 
tion (e) of this section. Terry v. State, 2019 
Ark. 342 (2019). 


od 


PROBATION AND PAROLE 


16-93-308 


CHAPTER 90 
JUDGMENT AND SENTENCE GENERALLY 


SUBCHAPTER 1 — GENERAL PROVISIONS 


16-90-115. Suspension of sentence. 


CASE NOTES 


Cited: City of Little Rock v. Nelson, 
2020 Ark. 34 (2020). 


16-90-120. Felony with firearm. 


CASE NOTES 


Sentencing. 

Where defendant was found guilty of 
first-degree murder and 29 counts of ter- 
roristic acts and the jury found beyond a 
reasonable doubt in the guilt phase that 
defendant or an accomplice employed a 
firearm as a means of committing first- 
degree murder but in the sentencing 
phase sentenced defendant to firearm en- 


hancements in connection with the counts 
for terroristic acts, the 29 one-year sen- 
tences imposed as firearm enhancements 
were reversed because the jury did not 
find beyond a reasonable doubt that de- 
fendant employed a firearm as a means of 
committing terroristic acts. Ellis v. State, 
2019 Ark. 286, 585 S.W.3d 661 (2019). 


CHAPTER 93 
PROBATION AND PAROLE 


SUBCHAPTER 3 — PROBATION AND SUSPENDED IMPOSITION OF SENTENCE 


16-93-308. Probation generally — Revocation — Definition. 


CASE NOTES 


ANALYSIS 


Revocation Improper. 
Revocation Proper. 
—Failure to Pay Restitution. 
—Failure to Report. 

Right to Confront Witnesses. 
Sentence After Revocation. 


Revocation Improper. 

Circuit court erred by denying defen- 
dant’s motion to dismiss the petition to 
revoke his probation as the evidence was 
insufficient to show that he committed a 
driving while intoxicated (DWI) offense 
and thus violated his probation because 
the record was devoid of any evidence of 


defendant’s alleged DWI offense; the 


docket sheet was never admitted into evi- 


dence, and the probation officer had no 
knowledge of the facts giving rise to the 
conviction and merely testified that defen- 
dant had been convicted. Boyd v. State, 
2019 Ark. App. 363, 583 S.W.3d 406 
(2019). 


Revocation Proper. 

Defendant’s probation was properly re- 
voked because he failed to challenge the 
grounds for revocation based on his fail- 
ure to report to his probation officer upon 
release from incarceration, failure to re- 
port changes of residence, and consump- 
tion of alcohol; although those unchal- 


16-93-1207 


lenged violations were enough to support 
the revocation, the circuit court’s finding 
that defendant willfully violated the no- 
contact order involving his mother was 
not clearly against the preponderance of 
the evidence. Clark v. State, 2019 Ark. 
App. 362, 584 S.W.3d 680 (2019). 

Revocation of probation upheld. Lamb v. 
State, 2019 Ark. App. 494, 588 S.W.3d 409 
(2019). 

Circuit court did not err by finding that 
defendant inexcusably violated the terms 
and conditions of her probation where the 
probation officer's unchallenged _ testi- 
mony showed that she failed to report as 
directed, she was found at the home of a 
felon on multiple occasions and was living 
there, failed to provide a change of ad- 
dress after being told to move, and failed 
to pay supervision fees. Turner v. State, 
2019 Ark. App. 534, 590 S.W.3d 158 
(2019). 


—Failure to Pay Restitution. 

Circuit court’s decision to revoke defen- 
dant’s probation was not clearly against 
the preponderance of the evidence due to 
defendant’s failure to pay monthly resti- 
tution as ordered; the State showed the 
nonpayment was willful based on evi- 
dence defendant’s disability income ex- 
ceeded her expenses, which included non- 
essential items, including cable television. 
Young v. State, 2019 Ark. App. 580, 591 
S.W.3d 385 (2019). 


—Failure to Report. 

Revocation of probation upheld for fail- 
ure to report. Thompson v. State, 2019 
Ark. App. 421, 586 S.W.3d 682 (2019). 


Right to Confront Witnesses. 
Even assuming any Confrontation 
Clause error in the probation officer testi- 
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fying to information gained from former 
probation officers, the error would be 
harmless because there was sufficient 
other evidence to support revoking defen- 
dant’s suspended imposition of sentence 
for failing to remain on good behavior and 
committing new offenses. Gilbreth  v. 
State, 2020 Ark. App. 86 (2020). 


Sentence After Revocation. 

After revoking defendant’s probation, 
the circuit court did not abuse its discre- 
tion by sentencing defendant to 10 years’ 
imprisonment for second-degree domestic 
battery, six years’ imprisonment for one 
count of aggravated assault on a family 
member, four years’ imprisonment fol- 
lowed by two years’ suspended imposition 
of sentence (SIS) for one count of aggra- 
vated assault on a family member, and six 
years SIS for first-degree terroristic 
threatening, and in ordering the sen- 
tences to run consecutively, except the six 
years’ SIS for first-degree terroristic 
threatening, which was to run concurrent 
to the second-degree battery sentence, be- 
cause the sentences imposed by the circuit 
court were within the statutory range 
prescribed by law. The circuit court had 
been repeatedly lenient with defendant 
and warned him of the potential conse- 
quences of violating the no-contact order 
concerning his mother. Clark v. State, 
2019 Ark. App. 362, 584 S.W.3d 680 
(2019). 

Circuit court did not err in sentencing 
defendant after revoking his probation 
because the court considered evidence 
only from the revocation hearing and did 
not consider evidence from defendant’s 
prior hearing. Neal v. State, 2019 Ark. 
App. 489, 588 S.W.3d 759 (2019). . 


SUBCHAPTER 12 — Community CORRECTION 


16-93-1207. Order of court. 


CASE NOTES 


Probation Revocation. 
Circuit court erred in expunging defen- 


dant’s felony conviction under the Com- 
munity Punishment Act, § 16-93-1201 et 
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seq., because the court only referenced the 
original three-year probation order and 
not the post-revocation order imposing 
four years of probation, defendant failed 
to successfully complete probation under 


16-93-1210. Sentence optional. 


16-97-103 


the original, revoked order, and the Act 
was explicitly made inapplicable to defen- 
dant’s post-revocation sentence by the 
sentencing court. State v. Brown, 2019 
Ark. 395, 590 S.W.3d 121 (2019). 


CASE NOTES 


Cited: State v. Brown, 2019 Ark. 395, 
590 8S.W.3d 121 (2019). 


CHAPTER 97 
SENTENCING 


16-97-1103. Evidence. 


CASE NOTES 


ANALYSIS 


Character Evidence. 
Criminal History. 
Prejudicial Error Not Shown. 


Character Evidence. 

Trial court misapplied the law by over- 
ruling defendant’s objection at sentencing 
to admission of evidence concerning nude 
images found on his computer without 
first engaging in the required Ark. R. 
Evid. 403 inquiry; from the trial court’s 
comments from the bench in response to 
defendant’s objection, it was apparent 
that the trial court was under the errone- 
ous impression that Rule 403 did not 
apply at the sentencing stage of the pro- 
ceedings. Peebles v. State, 2019 Ark. App. 
483, 588 S.W.3d 355 (2019). 


Criminal History. 

Circuit court did not abuse its discretion 
in admitting the Department of Correc- 
tion pen pack and an uncertified copy of a 
court of appeals opinion for sentencing- 
enhancement purposes; although the pen 
pack incorrectly reflected a guilty plea to 


two prior felonies, it included defendant’s 
prior convictions, offense dates, sentenc- 
ing dates, felony classifications, and sen- 
tences for each conviction, and the appel- 
late opinion showed that the conviction 
and sentence were affirmed. Although nei- 
ther of the documents strictly complied 
with § 5-4-504(b), the documents did sat- 
isfy the circuit court beyond a reasonable 
doubt under § 5-4-504(a) that defendant 
had been found guilty of the prior felonies. 
Rayburn v. State, 2019 Ark. 254, 583 
S.W.3d 385 (2019). 


Prejudicial Error Not Shown. 

Even if the circuit court erred in the 
sentencing hearing in failing to exclude 
the screenshots of the text messages be- 
tween the undercover officer and the de- 
fendant, no prejudice was shown and any 
error was harmless; defendant had al- 
ready pleaded guilty to the crimes and a 
defendant who has received a sentence 
within the statutory range short of the 
maximum sentence cannot show prejudice 
from the sentence itself. Montgomery v. 
State, 2019 Ark. App. 376, 586 S.W.3d 187 
(2019). 


16-111-102 
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SUBTITLE 7. PARTICULAR PROCEEDINGS AND 
REMEDIES 


CHAPTER 111 
UNIFORM DECLARATORY JUDGMENTS ACT 


16-111-102. Power to construe, etc. 


CASE NOTES 


Justiciable Controversy. 

Circuit court did not err in denying 
resident’s petition for declaratory judg- 
ment because no justiciable controversy 
existed; the allocation of the cost of the 
improvements to the water system was 
sufficiently detailed in the 2005 receiver- 


16-111-111. Parties. 


ship order, the order had been entered and 
affirmed, and the city had no control over 
the receivership or the handling or financ- 
ing of the projects undertaken pursuant to 
its authority. Williams v. City of Sher- 
wood, 2019 Ark. App. 487, 586 S.W.3d 711 
(2019). 


CASE NOTES 


Cited: Barrett v. Thurston, 2020 Ark. 
36 (2020). 


CHAPTER 112 
HABEAS CORPUS 


SUBCHAPTER 2 — New ScIENTIFIC EVIDENCE 


16-112-201. Writ of Habeas Corpus — New scientific evidence. 


CASE NOTES 


Relief Denied. 

Trial court did not clearly err in holding 
that death row defendant, convicted of a 
1993 murder, failed to meet the predicate 
requirements for DNA testing of 26 pieces 
of evidence because the proposed testing 
could not have raised a reasonable prob- 
ability that defendant did not commit the 


16-112-202. Form of motion. 


offense given the significant evidence ty- 
ing him to the murder; the presence of 
another male’s DNA from testing of items 
such as the Caucasian hairs could not 
significantly advance defendant’s claim of 
innocence. Johnson v. State, 2019 Ark. 
391, 591 S.W.3d 265 (2019). 


CASE NOTES 


Postconviction DNA Testing. 
Trial court did not clearly err in holding 
that death row defendant, convicted of a 


1993 murder, failed to meet the predicate 
requirements for DNA testing of 26 pieces 
of evidence because the proposed testing 
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could not have raised a reasonable prob- 
ability that defendant did not commit the 
offense given the significant evidence ty- 
ing him to the murder; the presence of 
another male’s DNA from testing of items 


CIVIL RIGHTS 


16-123-102 


such as the Caucasian hairs could not 
significantly advance defendant’s claim of 
innocence. Johnson v. State, 2019 Ark. 
391, 591 S.W.3d 265 (2019). 


CHAPTER 123 
CIVIL RIGHTS 


SUBCHAPTER 1 — ARKANSAS CriviL Ricuts Act or 1993 


16-123-101. Title. 


CASE NOTES 


ANALYSIS 


Due Process. 
Respondeat Superior. 


Due Process. 

Circuit court properly denied the city a 
directed verdict in a class action alleging 
that the assessment of installment fees in 
Little Rock District Court, Second Divi- 
sion violated due process in charging in- 
stallment fees even if the fine was paid off 
early. The lack of notice, as established by 
the evidence at trial, precluded satisfac- 
tion of due process; there was no evidence 
showing that plaintiff mother was advised 
of a refund or reconsideration of the fee, 
but instead, she was simply told by the 
court cashier that she had to pay the 


116-123-102. Definitions. 


entire sum. City of Little Rock v. Nelson, 
2020 Ark. 34 (2020). 


Respondeat Superior. 

Circuit court properly denied the city a 
directed verdict in a class action alleging 
that the assessment of installment fees in 
Little Rock District Court, Second Divi- 
sion violated due process because the in- 
stallment fee policy constituted a govern- 
mental policy or custom to which 
municipal liability could attach; the dis- 
trict court judge consulted with deputy 
city attorneys and others in implementing 
the policy and the policy was automati- 
cally applied to all district court defen- 
dants on an installment plan. City of 
Little Rock v. Nelson, 2020 Ark. 34 (2020). 


CASE NOTES 


Compensatory Damages. 

Circuit court erroneously considered 
events and circumstances unrelated to the 
citys December 2015 due-process viola- 
tions in determining the tenants’ awards 
of damages under the Arkansas Civil 
Rights Act because much of the evidence 
recounted by the circuit court about men- 
tal anguish and emotional distress as a 
result of the city’s actions lacked a causal 
connection to the violations. The February 


2016 gas leak was not causally connected 
to the December 2015 due-process viola- 
tion; one of the tenants moved from her 
apartment in November 2016 based on 
water-leak damage and a sewer back-up 
and not the due process violations; and 
there was no evidence that another ten- 
ant’s worsened medical conditions were 
caused by the closure. City of Little Rock 
v. Alexander Apts., LLC, 2020 Ark. 12, 592 
S.W.3d 224 (2020). 


16-123-105 


16-123-105. Civil rights offenses. 
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CASE NOTES 


ANALYSIS 


Attorney’s Fees. 
Excessive Force. 


Attorney’s Fees. 

After a jury found that the city had 
violated the Arkansas Civil Rights Act, 
§ 16-123-101 et seq., in charging exces- 
sive installment fees in traffic court, the 
circuit court did not abuse its discretion in 
its award of attorney’s fees to plaintiff 
under this section; the circuit court’s inti- 
mate acquaintance with the record and 
quality of counsel’s services gave it a su- 
perior opportunity to assess the critical 
factors. City of Little Rock v. Nelson, 2020 
Ark. 19 (2020). 


Excessive Force. 

In an excessive-force case, considering 
the entire “course of proceedings”, the 
trial court did not err in interpreting the 
claims against the officers and the police 


chief under the Arkansas Civil Rights Act, 
§ 16-123-101 et seq., as individual-capac- 
ity claims. Faughn v. Kennedy, 2019 Ark. 
App. 570, 590 S.W.3d 188 (2019). 

In an excessive-force case, material 
questions of fact remained regarding 
whether the force the officers used against 
the father and son and the force used by 
the police chief against the father was 
reasonable; therefore, those defendants 
were not entitled to summary judgment 
on the basis of qualified immunity. 
Faughn v. Kennedy, 2019 Ark. App. 570, 
590 S.W.3d 188 (2019). 

Trial court erred in denying summary | 
judgment to the police chief on the son’s 
claims under the Arkansas Civil Rights 
Act, § 16-123-101 et seq.; while the son 
made excessive-force allegations against 
some officers, he did not allege that the 
police chief used any force against him. 
Faughn v. Kennedy, 2019 Ark. App. 570, 
590 S.W.3d 188 (2019). 


16-123-107. Discrimination offenses. 


CASE NOTES 


Gender Discrimination. 

In a gender discrimination action, none 
of a former employee’s purported direct 
evidence established the required “specific 
link” between his termination and gender- 
based animus. The absence of conclusive 
evidence that the employee violated inter- 
net and conduct policies was insufficient 


to prove improper termination because 
the central question in determining if ter- 
mination was proper was not whether the 
employee actually engaged in prohibited 
conduct, but whether the employer be- 
lieved so in good faith. Rinchuso v. Brook- 
shire Grocery Co., 944 F.3d 725 (8th Cir. 
2019). 


16-123-108. Retaliation — Interference — Remedies. 


CASE NOTES 


Proper Defendants. 

Law professor’s Arkansas Civil Rights 
Act (ACRA) claims against state univer- 
sity officials were properly dismissed be- 
cause the ACRA only permitted retalia- 


tion and interference claims against 
employers, not individuals. Steinbuch v. 
Univ. of Ark., 2019 Ark. 356, 589 S.W.3d 
350 (2019). 
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PHYSICIANS AND SURGEONS 


17-95-401 


TITLE 17 


PROFESSIONS, OCCUPATIONS, AND 
BUSINESSES 


SUBTITLE 3. MEDICAL PROFESSIONS 


CHAPTER. 
101. 


VETERINARIANS AND VETERINARY TECHNICIANS. 


SUBTITLE 1. PROFESSIONS GENERALLY 


CHAPTER 1 
GENERAL PROVISIONS 


17-1-103. Registration, certification, and licensing: for criminal 


offenders. 


CASE NOTES 


Construction. 

Circuit court properly granted sum- 
mary judgment to the Arkansas State 
Police (ASP) in an action by a towing 
company and an employee for injunctive 
and declaratory relief asserting that the 
ASP policy prohibiting individuals with 
felony convictions from placement on the 
ASP Towing Rotation List was illegal un- 
der this section. Plaintiffs’ suit was barred 


by sovereign immunity, because this sec- 
tion did not apply to ASP, as ASP did not 
deal in licensing or regulating the occupa- 
tion of towing within the meaning of sub- 
section (f) of this section, as required for 
this section to apply; thus, plaintiffs failed 
to demonstrate that the illegal-act excep- 
tion to sovereign immunity applied. 
Steve’s Auto Ctr. of Conway, Inc. v. Ark. 
State Police, 2020 Ark. 58 (2020). 


SUBTITLE 3. MEDICAL PROFESSIONS 


CHAPTER 95 
PHYSICIANS AND SURGEONS 


SUBCHAPTER 4 — ARKANSAS MepicaL Practices Act — LICENSING 


17-95-401. License required. 


CASE NOTES 


Public Policy. 

Circuit court properly granted a staffing 
agency summary judgment on its counter- 
claim against a doctor for breach of con- 
tract for failing to return the $30,000 
signing bonus when he was terminated 
because the doctor failed to demonstrate 


that the staffing agency breached the 
agreement first by terminating him in 
retaliation for his objections to a hospital’s 
use of nurse-initiated order sets; even 
assuming the doctor could bring such a 
claim as an independent contractor, and 
he could not, the doctor did not establish 


17-101-202 


that the hospital’s use of nurse-initiated 
order sets violated the public policy 
against the unlicensed practice of medi- 
cine and he could not extrapolate such a 
policy from this section. Moreover, the 
evidence demonstrated that the doctor’s 
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unacceptable conduct was the reason for 
his termination, and not his objections to 
nurse-initiated order sets. Johnson _v. 
Pope Emergency Grp., LLC, 2019 Ark. 
App. 544, 589 S.W.3d 462 (2019). 


CHAPTER 101 
VETERINARIANS AND VETERINARY TECHNICIANS 


SUBCHAPTER. 
2. VeTERINARY MepIcAL EXAMINING Boarp. 


SUBCHAPTER 2 — VETERINARY MEpbIcAL EXAMINING Boarp 


SECTION. 
17-101-202. [Repealed.] 


17-101-202. [Repealed.|] 


Publisher’s Notes. This section, con- 
cerning secretary-treasurer, was repealed 
by Acts 2019, No. 910, § 112, effective 


July 1, 2019. The section was derived from 
Acts 1975, 3Not .650;/8953° (Acc Aw oA]. 
§ 72-1134; Acts 1998, No. 1198, § 1. 


TITLE 18 


PROPERTY 


SUBTITLE 2. REAL PROPERTY 


CHAPTER 11 
REAL PROPERTY INTERESTS GENERALLY 


SUBCHAPTER 1 — OwNERSHIP AND POSSESSION 


18-11-106. Adverse possession. 


CASE NOTES 


ANALYSIS 


Adverse Possession Shown. 
Prescriptive Easement Shown. 


Adverse Possession Shown. 

Adverse possession was found because 
the purported owner of real property had 
notice of the possessor’s intent to ad- 


versely possess the property as the owner 
knew that the possessor lived on the prop- 
erty for over 10 years, and the possessor 
maintained and improved the property 
and paid taxes and insurance on the prop- 
erty. Moreover, the familial presumption 
of permission was inapplicable as the par- 
ties were more akin to strangers than 
family; and any title search would have 
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suggested that the possessor had title, or 
was claiming an interest in the property. 
O’Neal v. Love, 2020 Ark. App. 40 (2020). 


Prescriptive Easement Shown. 

A prescriptive easement may be created 
over a ditch or waterway and the circuit 
court did not err by finding that the ad- 


joining landowner proved the elements of 


a prescriptive easement as to the road and 
the ditch, despite the ditch being used 
only when the road flooded; even a mem- 
ber of the appellant hunting club admitted 
that the adjoining landowner had continu- 
ously used the road and “regularly” used 
the ditch, the adjoining landowner took 


EMINENT DOMAIN 


18-15-102 


steps to maintain the property, and there 
was no evidence of attempted obstruction 
of the use between 2005 and 2014, a 
period in excess of the seven-year pre- 
scriptive period required. Five Forks 
Hunting Club, LLC v. Nixon Family 
P’ship, 2019 Ark. App. 371, 584 S.W.3d 
685 (2019). 

Circuit court did not clearly err in find- 
ing that neither the route of the prescrip- 
tive easement nor the manner of its use 
should be altered from the use established 
during the prescriptive period. Five Forks 
Hunting Club, LLC v. Nixon Family 
P’ship, 2019 Ark. App. 371, 584 S.W.3d 


685 (2019). 


CHAPTER 12 
CONVEYANCES 


SUBCHAPTER 4 — HUSBAND AND WIFE 


18-12-403. Conveyance, etc., of homestead. 


CASE NOTES 


Estoppel. 

Circuit court properly found that the 
protections of this section were not avail- 
able to ex-wife because she was aware of 
the lien on the property; she knew there 
was a loan that obligated her to pay a 
debt, she behaved as though she under- 
stood that she was so obligated, and even 
after she claimed she learned about the 
alleged forgeries of her name to the docu- 
ments, she agreed to take responsibility 
for any debt on the property in exchange 


for sole ownership of it in the divorce. 
Kline v. PHH Mortg. Corp., 2019 Ark. App. 
462, 587 S.W.3d 262 (2019). 

There was no evidence to support a 
finding that ex-wife acknowledged the 
mortgage within the meaning of this sec- 
tion but she did not demonstrate revers- 
ible error because the circuit court did not 
make a finding of compliance with this 
section but instead found estoppel. Kline 
v. PHH Mortg. Corp., 2019 Ark. App. 462, 
587 S.W.3d 262 (2019). 


CHAPTER 15 
EMINENT DOMAIN 


SUBCHAPTER 1 — GENERAL PROVISIONS 


18-15-102. Actions against corporations appropriating private 


property. 


CASE NOTES 


Jurisdiction. 
Circuit court erred in dismissing the 


property owners’ complaint against an 
electric company and in finding that the 


18-15-307 


Arkansas Public Service Commission had 
primary jurisdiction of the case; there was 
no dispute that the company had a right to 
use its own existing lines to transmit 
broadband services, but the owners’ issue 
was with the company’s entry onto their 
land to install completely new lines for 
broadband services without just compen- 
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sation or an assessment of damages for 
the increased interference. The circuit 
court had exclusive, original jurisdiction 
to adjudicate a dispute involving private- 
property rights and damages for inverse 
condemnation and increased interference. 
Stanley v. Ozarks Elec. Coop. Corp., 2019 
Ark. App. 560, 591 S.W.3d 322 (2019). 


SUBCHAPTER 3 — MuniIcipAL CORPORATIONS GENERALLY 


18-15-307. Compensation for and possession of property. 


CASE NOTES 


ANALYSIS 
Costs. 
Expert Witness Fees. 
Costs. 


In an eminent domain proceeding 
brought by a municipal water and sewage 
commission for two utility easements, the 
trial court erred in not awarding the land- 
owner the cost of the appraisal fee under 
this section, as that was a cost specifically 
and necessarily incurred for assessment 
purposes, and thus was “occasioned by the 
assessment”. Blanchard v. City of Spring- 


dale, 2019 Ark. App. 522, 588 S.W.3d 807 
(2019). 


Expert Witness Fees. 

In an eminent domain proceeding 
brought by a municipal water and sewage 
commission for two utility easements, the 
trial court did not err in denying the 
landowner’s expert witness fee given case 
law specifically holding that such fees 
were not “costs occasioned by the assess- 
ment”. Blanchard v. City of Springdale, 
2019 Ark. App. 522, 588 S.W.3d 807 
(2019). 


SUBCHAPTER 5 — ELEcTRIC COMPANIES GENERALLY 


18-15-507. Damages. 


CASE NOTES 


Jurisdiction. 

Circuit court erred in dismissing the 
property owners’ complaint against an 
electric company and in finding that the 
Arkansas Public Service Commission had 
primary jurisdiction of the case; there was 
no dispute that the company had a right to 


use its own existing lines to transmit 
broadband services, but the owners’ issue 
was with the company’s entry onto their 
land to install completely new lines for 
broadband services without just compen- 
sation or an assessment of damages for 
the increased interference. The circuit 
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court had exclusive, original jurisdiction 
to adjudicate a dispute involving private- 
property rights and damages for inverse 


LANDLORD AND TENANT 


18-16-110 


condemnation and increased interference. 


Stanley v. Ozarks Elec. Coop. Corp., 2019 


Ark. App. 560, 591 S.W.3d 322 (2019). 


SUBCHAPTER 6 — MunicipaL CoRPORATIONS — WATER AND WATER- 
GENERATED ELECTRIC COMPANIES 


18-15-605. Damages — Deposits. 


CASE NOTES 


Attorney’s Fees. 

In an eminent domain proceeding 
brought by a municipal water and sewage 
commission for two utility easements, the 
trial court properly denied the landown- 
er’s motion for attorney’s fees under sub- 
section (b) of this section because the 
taking was limited to sewer lines and thus 
this section was inapplicable. The lan- 


guage of the easement, “water transmis- 
sion line(s) and/or sewer collection lines”, 
was ambiguous, and extrinsic evidence 
demonstrated that the commission was 
exercising its eminent domain powers ex- 
clusively for the construction of sewer 
lines, and not water lines. Blanchard v. 
City of Springdale, 2019 Ark. App. 522, 
588 8.W.3d 807 (2019). 


CHAPTER 16 
LANDLORD AND TENANT 


SUBCHAPTER 1 — GENERAL PROVISIONS 


18-16-110. Landlord’s liability arising from alleged defects or 
disrepair of premises. 


CASE NOTES 


Evidence Sufficient. 

There was substantial evidence sup- 
porting the jury’s verdict in favor of a 
customer in her action to recover damages 
when she slipped and fell on a sidewalk in 
front of a store when it was raining be- 
cause a former employee of the store tes- 
tified that she spoke with the landlord 
before the customer’s fall and reported 


that the area of the sidewalk where the 
customer fell was dangerous; the former 
employee further testified that the land- 
lord told her it would be taken care of. 
Dollar Gen. Corp. v. Elder, 2019 Ark. App. 
526, 589 S.W.3d 437 (2019), review 
granted, 2020 Ark. LEXIS 72 (Feb. 20, 
2020). 


18-61-101 
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SUBTITLE 5. CIVIL ACTIONS 


CHAPTER 61 
STATUTES OF LIMITATIONS 


18-61-101. Actions to recover land, tenements, or heredita- 


ments. 


CASE NOTES 


ANALYSIS 


Adverse Possession. 
—Continuity of Possession. 


Adverse Possession. 


—Continuity of Possession. 

A prescriptive easement may be created 
over a ditch or waterway and the circuit 
court did not err by finding that the ad- 
joining landowner proved the elements of 
a prescriptive easement as to the road and 
the ditch, despite the ditch being used 


only when the road flooded; even a mem- 
ber of the appellant hunting club admitted 
that the adjoining landowner had continu- 
ously used the road and “regularly” used 
the ditch, the adjoining landowner took 
steps to maintain the property, and there 
was no evidence of attempted obstruction 
of the use between 2005 and 2014, a 
period in excess of the seven-year pre- 
scriptive period required. Five Forks 
Hunting Club, LLC v. Nixon Family 
P’ship, 2019 Ark. App. 371, 584 S.W.3d 
685 (2019). 


TITLE 19 
PUBLIC FINANCE 


CHAPTER. 
5. REVENUE STABILIZATION LAW. 
11. PURCHASING AND CONTRACTS. 


CHAPTER 5 
REVENUE STABILIZATION LAW 


SUBCHAPTER. 
12. MisceLLANEOUS FuNDS CONTINUED. 


SUBCHAPTER 12 — MIscELLANEOUS FuNDS CONTINUED 


SECTION. 


19-5-1267. COVID-19 Rainy Day Fund. 


Effective Dates. Identical Acts 2020 
(1st Ex. Sess.), Nos. 1 and 2, § 3: Mar. 28, 
2020. Emergency clause provided: “It is 
found and determined by the General As- 
sembly of the State of Arkansas that the 
creation of the Covid-19 Rainy Day Fund 


and a transfer of funds to the COVID-19 
Rainy Day Fund is necessary to continue 
essential services. Therefore, an emer- 
gency is declared to exist, and this act 
being immediately necessary for the pres- 
ervation of the public peace, health, and 
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safety shall become effective on: (1) The of time during which the Governor may 
date of its approval by the Governor; (2) If | veto the bill; or (3) If the bill is vetoed by 
the bill is neither approved nor vetoed by the Governor and the veto is overridden, 
the Governor, the expiration of the period — the date the last house overrides the veto”. 


19-5-1267. COVID-19 Rainy Day Fund. 


(a) There is created on the books of the Treasurer of State, the 
Auditor of State, and the Chief Fiscal Officer of the State a miscella- 
neous fund to be known as the “COVID-19 Rainy Day Fund”. 

(b) The COVID-19 Rainy Day Fund shall consist of: 

(1) Funds transferred from the General Revenue Allotment Reserve 
Fund to the COVID-19 Rainy Day Fund; 

(2) Any revenues provided by law; and 

(3) Any fund or fund account transfers provided for by law. 

(c) The Chief Fiscal Officer of the State shall use the COVID-19 
Rainy Day Fund for transfers to provide funding for one (1) or more 
appropriations authorized by the General Assembly and to offset 
general revenue reductions, funding needs, and unanticipated needs 
created by the COVID-19 crisis. 

(d)(1) Notwithstanding any other provisions of law, the release of any 
funds from the COVID-19 Rainy Day Fund shall require prior approval, 
as defined in this subsection, of the: 

(A) Speaker of the House of Representatives or his or her designee; 

(B) Majority party leader of the House of Representatives or his or 
her designee; 

(C) Minority party leader of the House of Representatives or his or 
her designee; 

(D) President Pro Tempore of the Senate or his or her designee; 

(E) Majority party leader of the Senate or his or her designee; and 

(F) Minority party leader of the Senate or his or her designee. 
(2)(A) The Secretary of the Department of Finance and Administra- 
tion shall notify the Speaker of the House of Representatives, the 
President Pro Tempore of the Senate, and all other members of the 
General Assembly of a request for the release of funds from the 
COVID-19 Rainy Day Fund. 

(B)G) The Speaker of the House of Representatives and the Presi- 
dent Pro Tempore of the Senate shall communicate the request to the 
respective majority party leader and respective minority party 
leader. 

(ii) If a majority party leader or a minority party leader is 
unavailable or recuses from the vote, the Speaker of the House of 
Representatives and the President Pro Tempore of the Senate shall 
contact the non-responding majority party leader’s designee or non- 
responding minority party leader’s designee. 

(3)(A) As used in this section “prior approval” means: 

(i) At least two (2) members listed in subdivision (d)(1) of this 
section from the House of Representatives and two (2) members listed 
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in subdivision (d)(1) of this section from the Senate approve the 
release of funds from the COVID-19 Rainy Day Fund; and 

(ii) The written or electronic approval by the two (2) members 
listed in subdivision (d)(1) of this section from the House of Repre- 
sentatives and by the two (2) members listed in subdivision (d)(1) of 
this section from the Senate occurs within two (2) hours after the 
members received written or electronic notification of the request by 
the Speaker of the House of Representatives or the President Pro 
Tempore of the Senate. 

(B) In the event the majority party leader or the minority party 
leader is not available within two (2) hours after the notification has 
been given or has recused, the Speaker of the House or the President 
Pro Tempore of the Senate shall contact the non-responding majority 
party leader’s designee or non-responding minority party leader’s 
designee and the designee shall either be immediately available or is 
deemed to vote for approval of the release of funds from the CO- 
VID-19 Rainy Day Fund. 

(4)(A) The action taken under this subsection shall be reported to the 

members of the General Assembly. 

(B) The report shall include: 

(i) Remaining balances in the COVID-19 Rainy Day Fund; 

(ii) Total amount released to date; and 

Gii) The amount of each prior release and the purpose of the 
release. 

(e) Determining the general revenue funding for a state agency each 
fiscal year is the prerogative of the General Assembly. This is usually 
accomplished by delineating such maximums for a state agency with 
general revenue allocations authorized for each fund and fund account 
by amendment to the Revenue Stabilization Law, § 19-5-101 et seq. 
Further, the General Assembly has determined that the various state 
agencies may operate more efficiently if some flexibility is provided 
authorizing broad powers under this section. Therefore, it is both 
necessary and appropriate that the General Assembly maintain over- 
sight by requiring prior approval as set out in subsection (d) herein, by 
this section. The requirement of approval as set out in subsection (d) of 
this section is not a severable part of this section. If the requirement of 
approval as set out in subsection (d) of this section is ruled unconsti- 
tutional by a court of competent jurisdiction, this entire section is void. 


History. Acts 2020 (1st Ex. Sess.), No. 
1, § 1; 2020 (1st Ex. Sess.), No. 2, § 1. 

A.C.R.C. Notes. Identical Acts 2020 
(Ist Ex. Sess.), Nos. 1 and 2, § 2, pro- 
vided: “FUND TRANSFER TO THE CO- 
VID-19 RAINY DAY FUND. 

“(a) Immediately upon the effective 
date of this act, the Chief Fiscal Officer of 
the State shall transfer on his or her books 
and those of the State Treasurer and the 
Auditor of the State the sum of one hun- 


dred seventy three million six hundred 
ten thousand six hundred and thirty-two 
dollars ($173,610,632) from the General 
Revenue Allotment Reserve Fund to the 
COVID-19 Rainy Day Fund to provide 
funding for one (1) or more appropriations 
authorized by the General Assembly to 
offset general revenue reductions due to 
the reduction of the Official General Rev- 
enue Forecast and to address needs cre- 
ated by the COVID-19 crises, to be re- 


sed 


leased as set out in the COVID-19 Rainy 
Day Fund. 

“(b) On June 30, 2020 the Chief Fiscal 
Officer of the State shall transfer on his or 
her books and those of the State Treasurer 
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and the Auditor of the State any funds 
remaining in the COVID-19 Rainy Day 
Fund to the General Revenue Allotment 
Reserve Fund”. 


CHAPTER 10 
CLAIMS AGAINST THE STATE 


SUBCHAPTER 3 — EFrrect OF INSURANCE COVERAGE 


19-10-305. Immunity of state officers and employees — Status as 


employee. 


CASE NOTES 


Excessive Force. 

In an excessive-force case, the trial 
court erred in denying summary judg- 
ment with respect to the son’s tort claims 
against the police chief, as the son did not 
specifically allege facts supporting the 
claims as to the police chief, but there was 
no error in the trial court’s denial of sum- 
mary judgment regarding the son’s claims 


against the officer, as well as the father’s 
claims against the officer and the police 
chief, because material issues of fact ex- 
isted regarding the reasonableness of 
their conduct and therefore they were not 
entitled to summary judgment on the ba- 
sis of qualified immunity. Faughn v. Ken- 
nedy, 2019 Ark. App. 570, 590 S.W.3d 188 
(2019). 


CHAPTER 11 
PURCHASING AND CONTRACTS 


SUBCHAPTER. 
2. ARKANSAS PROCUREMENT Law. 


SUBCHAPTER 2 — ARKANSAS PROCUREMENT LAw 


SECTION. 
19-11-269. Review of information tech- 
nology plans. 


19-11-269. Review of information technology plans. 


The Office of State Procurement shall ensure that all required 
information has been submitted to the Office of Intergovernmental 
Services for review of proper planning and technical requirements 


before the execution of: 


(1) A contract issued under this subchapter that procures informa- 
tion technology products or services with a total projected contract 
amount, including any amendments to or possible extensions of the 
contract, of at least one hundred thousand dollars ($100,000); or 

(2) A purchase of information technology products or services made 
under a cooperative purchase agreement under § 19-11-249. 


20-9-503 


History. Acts 2015, No. 557, § 6. 
Publisher’s Notes. This section is be- 


PUBLIC OFFICERS AND EMPLOYEES 


112 


ing set out to correct a reference to a state 
entity. 


TITLE 20 


PUBLIC HEALTH AND WELFARE 


SUBTITLE 2. HEALTH AND SAFETY 


CHAPTER 9 
HEALTH FACILITIES AND SERVICES GENERALLY 


SUBCHAPTER 5 — Peer REvIEw ComMMITTEES 


20-9-503. Proceeding and records confidential — Exception. 


CASE NOTES 


Construction. 

Subdivision (a)(1) of this section is not 
read to forbid the use of peer review 
evidence in a doctor’s lawsuit that chal- 
lenges the peer review process. Rather, 
the statute appears to prohibit using peer 
review evidence in a lawsuit, such as a 


medical malpractice action, against a doc- 
tor that is based on the same conduct that 
led to the doctor’s discipline. Williams v. 
Baptist Health, 2019 Ark. App. 482, 587 
S.W.3d 275 (2019), review granted, 2019 
Ark. LEXIS 387 (Dec. 19, 2019). 


TITLE 21 


PUBLIC OFFICERS AND EMPLOYEES 


CHAPTER 1 
GENERAL PROVISIONS 


SUBCHAPTER 6 — ARKANSAS WHISTLE-BLOWER ACT 


21-1-601. Title. 


CASE NOTES 


Sovereign Immunity. 

Because former employee’s claims for 
injunctive relief were unquestionably le- 
gal claims against the State of Arkansas, 
sovereign immunity barred his claims un- 
der the Arkansas Whistle-Blower Act, 
§ 21-1-601 et seq., and the state and fed- 
eral constitutions against the state offi- 
cials in their official capacities; and plain- 


tiffs conclusory statements and _ bare 
allegations were insufficient to establish 
an illegal, unconstitutional, or ultra vires 
act such that sovereign immunity would 
not apply. Harris v. Hutchinson, 2020 Ark. 
3 (2020). 

Arkansas Governor did not waive sov- 
ereign immunity by signing the Arkansas 
Whistle-Blower Act because the governor 
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does not enact legislation. Harris v. 
Hutchinson, 2020 Ark. 3 (2020). 

Supreme Court of Arkansas declined to 
overturn Bd. of Trs. of Univ. of Ark. v. 
Andrews, 2018 Ark. 12. Harris v. Hutchin- 
son, 2020 Ark. 3 (2020). 

Where former state employee alleged 
that he was terminated because he re- 
fused to violate the state policy to hire the 
most qualified individual for a position, 
and asserted claims under the Arkansas 


21-1-602. Definitions. 


GENERAL PROVISIONS 


21-1-605 


Whistle-Blower Act, § 21-1-601 et seq., 
and the federal and state constitutions, 
the circuit court erred when it found that 
sovereign immunity barred plaintiffs 
claims against the state officials in their 
individual capacities; in their individual 
capacities, the state officials did not enjoy 
the immunity granted to the State under 
Ark... Const... Art... 5, §. 202..Harris<v. 
Hutchinson, 2020 Ark. 3 (2020). 


CASE NOTES 


Public Employer. 

Law professor's Arkansas _ Whistle- 
Blower Act (AWBA) individual-capacity 
claims against state university officials 


were properly dismissed because the 
AWBA does not provide for suits against 
individuals. Steinbuch v. Univ. of Ark., 
2019 Ark. 356, 589 S.W.3d 350 (2019). 


21-1-603. Public employer conduct prohibited — Good faith 


communication. 


CASE NOTES 


Public Employer. 

Law professor's Arkansas Whistle- 
Blower Act (AWBA) individual-capacity 
claims against state university officials 


21-1-605. Remedies. 


were properly dismissed because the 
AWBA does not provide for suits against 
individuals. Steinbuch v. Univ. of Ark., 
2019 Ark. 356, 589 S.W.3d 350 (2019). 


CASE NOTES 


Sovereign Immunity. 

Because former employee’s claims for 
injunctive relief were unquestionably le- 
gal claims against the State of Arkansas, 
sovereign immunity barred his claims un- 
der the Arkansas Whistle-Blower Act, 
§ 21-1-601 et seq., and the state and fed- 
eral constitutions against the state offi- 
cials in their official capacities; and plain- 
tiffs conclusory statements and _ bare 
allegations were insufficient to establish 
an illegal, unconstitutional, or ultra vires 
act such that sovereign immunity would 
not apply. Harris v. Hutchinson, 2020 Ark. 
3 (2020). 

Arkansas Governor did not waive sov- 
ereign immunity by signing the Arkansas 
Whistle-Blower Act because the governor 
does not enact legislation. Harris v. 
Hutchinson, 2020 Ark. 3 (2020). 


Supreme Court of Arkansas declined to 
overturn Bd. of Trs. of Univ. of Ark. v. 
Andrews, 2018 Ark. 12. Harris v. Hutchin- 
son, 2020 Ark. 3 (2020). 

Where former state employee alleged 
that he was terminated because he re- 
fused to violate the state policy to hire the 
most qualified individual for a position, 
and asserted claims under the Arkansas 
Whistle-Blower Act, § 21-1-601 et seq., 
and the federal and state constitutions, 
the circuit court erred when it found that 
sovereign immunity barred plaintiffs 
claims against the state officials in their 
individual capacities; in their individual 
capacities, the state officials did not enjoy 
the immunity granted to the State under 
ACismeGOlStese ATU. 0,8 2U. cLaltisn 
Hutchinson, 2020 Ark. 3 (2020). 


21-1-608 


21-1-608. Notification of rights. 
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CASE NOTES 


Sovereign Immunity. 

State university’s provision of statuto- 
rily required notice of employees’ rights 
under the Arkansas Whistle-Blower Act 
did not waive the university’s sovereign 
immunity; providing the notice did not 


voluntarily abandon a known right be- 
cause the university was required by stat- 
ute to notify employees. Steinbuch v. Univ. 
of Ark., 2019 Ark. 356, 589 S.W.3d 350 
(2019). 


CHAPTER 6 
FEES 


SUBCHAPTER 3 — Country OFFICERS 


21-6-301. Fees not basis for compensation. 


CASE NOTES 


Eligibility for Retirement System. 
Substantial evidence supported the 
finding of the Board of Trustees of the 
Arkansas Public Employees’ Retirement 
System that former employees of nursing 
homes owned by counties were not 
“county employees” under the relevant 
statutes and were not eligible for member- 
ship in the retirement system because 
their compensation was payable from pa- 
tient revenues rather than from appropri- 
ated funds. Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 
Assuming that the nursing-home ad- 


ministrative boards and their respective 
counties were synonymous under the defi- 
nitions of “County employees” and “EKm- 
ployees” in§ 24-4-101, the Board of Trust- 
ees of the Arkansas Public Employees’ 
Retirement System’s finding that the for- 
mer employees of county-owned nursing 
homes were not paid from appropriated 
funds as required by the definition of 
“Employees” in § 24-4-101 was affirmed 
as no ordinances in the record specifically 
designated county money for their com- 
pensation. Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 


CHAPTER 8 
ETHICS AND CONFLICTS OF INTEREST 


SUBCHAPTER 3 — Cope oF ETHIcs 


21-8-303. Enforcement. 


CASE NOTES 


Attorney’s Fees Denied. 

Where a registered voter met his bur- 
den of proving that a candidate was ineli- 
gible to run for the office of circuit court 
judge, the circuit court did not err in 


deciding not to award fees under subsec- 
tion (b) of this section as there was no 
evidence that the prosecuting attorney’s 
office first failed or refused to act. Wyatt v. 
Carr, 2020 Ark. 21 (2020). 
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REGULATION GENERALLY 


23-3-119 


21-8-305. Person convicted of public trust crime ineligible as 
candidate for constitutional office or to hold consti- 


tutional office. 


CASE NOTES 


Burden of Proof. 

Circuit court did not clearly err in de- 
termining that a registered voter had es- 
tablished by a preponderance of the evi- 
dence that a circuit court judge candidate 
had pleaded guilty to and been convicted 
of violations of the Arkansas Hot Check 
Law, § 5-37-301 et seq., where it required 
the voter to demonstrate that he had a 


clear and certain right to the disqualifica- 
tion of the candidate, thereby correctly 
applying the burden of proof. The candi- 
date also failed to present documentary 
evidence to contradict the certified court 
records and admitted that he was 25 years 
old at the time, which was consistent with 
the certified court record. Wyatt v. Carr, 
2020 Ark. 21 (2020). 


TITLE 23 


PUBLIC UTILITIES AND REGULATED 
INDUSTRIES 


SUBTITLE 2. FINANCIAL INSTITUTIONS AND SECURITIES 


CHAPTER. 


39. MORTGAGE LOAN COMPANIES AND LOAN BROKERS. 


SUBTITLE 1. PUBLIC UTILITIES AND CARRIERS 


CHAPTER 3 


REGULATION OF UTILITIES AND CARRIERS 
GENERALLY 


SUBCHAPTER 1 — GENERAL PROVISIONS 


23-3-119. Complaints. 


CASE NOTES 


Jurisdiction. 

Circuit court erred in dismissing the 
property owners’ complaint against an 
electric company and in finding that the 
Arkansas Public Service Commission had 
primary jurisdiction of the case; there was 
no dispute that the company had a right to 
use its own existing lines to transmit 
broadband services, but the owners’ issue 
was with the company’s entry onto their 


land to install completely new lines for 
broadband services without just compen- 
sation or an assessment of damages for 
the increased interference. The circuit 
court had exclusive, original jurisdiction 
to adjudicate a dispute involving private- 
property rights and damages for inverse 
condemnation and increased interference. 
Stanley v. Ozarks Elec. Coop. Corp., 2019 
Ark. App. 560, 591 S.W.3d 322 (2019). 
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CHAPTER 18 
LIGHT, HEAT, AND POWER UTILITIES 


SUBCHAPTER 8 — BroADBAND Over Power LINES ENABLING ACT 


23-18-805. Jurisdiction. 


CASE NOTES 


Private Property Rights. 

Circuit court erred in dismissing the 
property owners’ complaint against an 
electric company and in finding that the 
Arkansas Public Service Commission had 
primary jurisdiction of the case; there was 
no dispute that the company had a right to 
use its own existing lines to transmit 
broadband services, but the owners’ issue 
was with the company’s entry onto their 


land to install completely new lines for 
broadband services without just compen- 
sation or an assessment of damages for 
the increased interference. The circuit 
court had exclusive, original jurisdiction 
to adjudicate a dispute involving private- 
property rights and damages for inverse 
condemnation and increased interference. 
Stanley v. Ozarks Elec. Coop. Corp., 2019 
Ark. App. 560, 591 S.W.3d 322 (2019). 


SUBTITLE 2. FINANCIAL INSTITUTIONS AND 
SECURITIES 


CHAPTER 39 
MORTGAGE LOAN COMPANIES AND LOAN BROKERS 


SUBCHAPTER. 
5. Fark MorrGace LenpbING Act. 


SUBCHAPTER 5 — Farr Mortrcace LENbING Act 


SECTION. 
23-39-505. Qualifications for licensure — 
Issuance. 


23-39-5005. Qualifications for licensure — Issuance. 


(a)(1) A person desiring to obtain a license as a loan officer, transi- 
tional loan officer, mortgage banker, mortgage broker, or mortgage 
servicer shall make written application for licensure to the Securities 
Commissioner in the form prescribed by the commissioner. 

(2) The commissioner may approve by rule or order a limited license 
with limitations, qualifications, or conditions. 

(3) The application may require that the information be submitted in 
an electronic format. 

(4) In addition to any other information required under this subchap- 
ter or rules adopted by the commissioner, the application shall contain 
information the commissioner deems necessary and shall include the 
following: 

(A) The applicant’s name, address, and Social Security number; 
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(B) The applicant’s form of business and place of organization, 
including without limitation: 

(i) A copy of the applicant’s organizational and governance docu- 
ments; and | 

(i) If the applicant is a foreign entity, a copy of the certificate of 
authority from the Secretary of State; 

(C)G) The applicant’s proposed method of and locations for doing 
business, if applicable. 

(ii) The applicant’s proposed method of doing business shall in- 
clude whether the applicant is proposing to be licensed as a mortgage 
broker, mortgage banker, or mortgage servicer; 

(D)G) The qualifications, business history, and financial condition 
of the applicant and a managing principal of the applicant. 

(i) The qualifications and business history of persons under sub- 
division (a)(4)(D)() of this section shall include: 

(a) A description of an injunction or administrative order, includ- 
ing a denial to engage in a regulated activity by any state or federal 
authority that had jurisdiction over the applicant; 

(6) Aconviction of a misdemeanor involving fraudulent dealings or 
moral turpitude or relating to any aspect of the mortgage industry, 
the securities industry, the insurance industry, or any other activity 
pertaining to financial services; 

(c) A felony conviction; and 

(dq) Fingerprints for submission to the Federal Bureau of Investi- 
gation and any governmental agency or entity authorized to receive 
fingerprints for a state, national, and international criminal back- 
ground check; and 

(E) A disclosure of a beneficial interest in an affiliated industry 
business held by the applicant or by a principal, officer, director, or 
employee of the applicant. 

(b) In addition to meeting the requirements imposed by the commis- 
sioner under subsection (a) of this section, each individual applicant for 
licensure as a loan officer shall: 

(1) Be at least eighteen (18) years of age; 

(2)(A) Have received a high school diploma or a high school equiva- 

lency diploma approved by the Adult Education Section. 

(B) Subdivision (b)(2)(A) of this section does not apply to an 
individual who is licensed as a loan officer on July 1, 2007; 

(3) Have satisfactorily completed any. educational and testing re- 
quirements as the commissioner may by rule or order impose; and 

(4) Furnish to the commissioner or through an automated licensing 
system, information concerning the applicant’s identity and back- 
ground, including: 

(A) Fingerprints for submission to the Federal Bureau of Investi- 
gation and any governmental agency or entity authorized to receive 
fingerprints for a state, national, and international criminal back- 
ground check; and 

(B) Personal history and experience in a form prescribed by the 
automated licensing system and the commissioner, including the 


23-39-505 PUBLIC UTILITIES AND REGULATED INDUSTRIES 118 


submission of authorization for the automated licensing system and 

the commissioner to obtain: 

(i) An independent credit report from a consumer reporting agency 

described in section 603(p) of the Fair Credit Reporting Act, 15 U.S.C. 

§ 1681 et seq., as it existed on January 1, 2011; and 

Gi) Information related to any administrative, civil, or criminal 
proceeding by a governmental jurisdiction. 

(c) Each applicant for licensure as a mortgage broker, mortgage 
banker, or mortgage servicer shall comply with the following require- 
ments at the time of application and at all times thereafter: 

(1) If the applicant is a sole proprietor, the applicant shall have at 
least three (3) years of experience in mortgage lending or other 
experience or competency requirements as the commissioner may adopt 
by rule or order; 

(2) If the applicant is a general or limited partnership, at least one 
(1) of its general partners shall have the experience as described in 
subdivision (c)(1) of this section; 

(3) If the applicant is a corporation, at least one (1) of its principal 
officers shall have the experience as described in subdivision (c)(1) of 
this section; and 

(4) Ifthe applicant is a limited liability company, at least one (1) of its 
managers shall have the experience as described under subdivision 
(c)(1) of this section. 

(d) Each applicant shall identify in its application one (1) person 
meeting the requirements of subsection (c) of this section to serve as the. 
applicant’s managing principal. 

(e) Each applicant for initial licensure shall pay a filing fee of: 

(1) Seven hundred fifty dollars ($750) for the principal place of 
business of a mortgage broker, mortgage banker, or mortgage servicer; 

(2) One hundred dollars ($100) for each branch office of a mortgage 
broker, mortgage banker, or mortgage servicer; and 

(3) Fifty dollars ($50.00) for each loan officer. 

(f)(1) Each mortgage broker, mortgage banker, and mortgage ser- 
vicer shall post a surety bond in an amount: 

(A) Based upon loan activity during the previous year; 
(B) Not less than one hundred thousand dollars ($100,000); and 
(C) As prescribed by rule or order of the commissioner. 

(2) The surety bond shall be in a form satisfactory to the commis- 
sioner. 

(3) Every bond shall provide for suit on the bond by any person who 
has a cause of action under this subchapter. 

(4) The aggregate liability of the surety shall not exceed the principal 
sum of the bond. 

(5) Asurety bond shall cover claims for at least five (5) years after the © 
licensee ceases to provide mortgage services in this state or longer if 
required by the commissioner. 

(g) An applicant filing for licensure as a mortgage banker or mort- 
gage servicer shall file with the commissioner as part of his or her 
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application audited financial statements that reflect that the applicant 
has a net worth of at least twenty-five thousand dollars ($25,000) and 
are: 

(1) Prepared by an independent certified public accountant; 

(2) Prepared according to: 

(A) Generally accepted accounting principles as promulgated by 
the Financial Accounting Standards Board; or 

(B) International financial reporting standards promulgated by 
the International Financial Reporting Standards Foundation and the 

International Accounting Standards Board; 

(3) Accompanied by an opinion acceptable to the commissioner; and 

(4) Dated within fifteen (15) months preceding the date on hich the 
application is filed. 

(h) Any general partner, manager of a limited liability company, or 
officer of a corporation who individually meets the requirements under 
subsection (b) of this section shall be deemed to have met the qualifi- 
cations for licensure as a loan officer upon filing a written application 
with the commissioner in the form prescribed by the commissioner and 
payment of the applicable fee. 

(i) Each principal place of business and each branch office of a 
mortgage broker, mortgage banker, or mortgage servicer licensed under 
this subchapter shall obtain a separate license. 

(j) Except as set forth in § 23-39-503(d), each license issued by the 
commissioner under this subchapter expires at the close of business on 
December 31 of the calendar year unless the license is: 

(1) Previously surrendered by the licensee and the surrender is 
accepted by the commissioner; 

(2) Abandoned by the licensee as provided in § 23-39-506; 

(3) Suspended or revoked by the commissioner; or 

(4) Terminated if the temporary authority granted to a transitional 
loan officer has expired due to: 

(A) The end of a one hundred twenty (120) day period; or 
(B) The individual’s having received a loan officer license under 
this subchapter. 

(k) Licenses issued under this subchapter are not transferable. 

(1)(1) Control of a licensee shall not be acquired through a stock or 
equity purchase, transfer of interest, or other device without the prior 
written consent of the commissioner. 

(2) A person seeking to acquire control of a licensee, at least thirty 
(30) days before the proposed change of control, shall: 

(A) Pay the commissioner a fee of one hundred dollars ($100); 

(B) Submit to the commissioner: 

(i) The information required under subdivision (a)(4)(D) of this 
section; 

(ii) The proposed transaction documents; and 

(iii) Any other information deemed relevant by the commissioner; 
and 
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(C) Submit financial statements according to subsection (g) of this 
section, if a licensee holds a mortgage banker or mortgage servicer 
license. 

(D) |Repealed.| 
(3) The commissioner may refuse to give written consent if he or she 

finds that any of the grounds for denial, revocation, or suspension of a 
license under § 23-39-514 are applicable to the person seeking to 
acquire control of a license. 

(4)(A) Failure to notify the commissioner at least thirty (30) days 

before the proposed change of control shall result in a late fee of one 

hundred dollars ($100). 

(B) All or part of the late fee may be waived by the commissioner 
for good cause. 

(m)(1) An application filed with the commissioner may be withdrawn 
upon written request of the applicant delivered to the commissioner at 
any time before the granting of the license. 

(2) However, if a notice of intent to deny the application has been 
sent to the applicant, the applicant shall not withdraw the application 
except upon the written direction of the commissioner. 

(n)(1) Unless a proceeding has been commenced to suspend or revoke 
the license, a license may be surrendered by a licensee by filing a 
written request to surrender the license in a form acceptable to the 
commissioner. 

(2) The surrender of the license becomes effective upon acceptance by 
the commissioner. 

(3) Notwithstanding a surrender or termination of a license and 
acceptance of the surrender or termination by the commissioner, if a 
licensee or any person acting on behalf of the licensee has knowingly 
violated any provision of this subchapter or any rule or order promul- 
gated or issued under this subchapter: 

(A) A proceeding may be commenced at any time within one (1) 
year following the effective date of the surrender or termination of 
the license; and 

(B) An order may be entered revoking the license as of a date 
before the acceptance of the surrender or termination of the license. 
(0) To issue a loan officer license, the commissioner shall find that: 
(1) The applicant has: 

(A) Never had a loan officer license revoked in a governmental 
jurisdiction; 

(B) [Repealed.] 

(C) Demonstrated sufficient financial responsibility, character, and 
general fitness to command the confidence of the community and to 
warrant a determination that the loan officer will operate honestly, 
fairly, and efficiently within the purposes of this subchapter; and 

(D) Complied with the prelicensing education and testing require- 
ments of subdivision (b)(3) of this section; and 
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23-85-114 


(2) The applicant’s employer has met the surety bond requirement of 


subdivision (f)(1) of this section. 


History. Acts 2003, No. 554, § 1; 2005, 
No. 1679, § 1; 2007, No. 748, § 4; 2009, 
Nosel6477§0 1092009, Nod 731, §§ 7-17; 
2011, No. 894, §§ 5-8; 2015, No. 1115, 
§ 29; 2017, No. 669, §§ 1-3; 2019, No. 
200, $8 11-17; 2019, No. 910, § 2348. 

Publisher’s Notes. This section is be- 
ing set out to correct a publication error in 
the 2019 supplement. 

Amendments. The 2015 amendment 
substituted “high school equivalency di- 
ploma approved by the Department of 


Career Education” for “general educa- 
tional development certificate” in 
(b)(2)(A). 


The 2017 amendment substituted “a 
managing principal of the applicant” for 
“any partner, officer, director, any person 
occupying a similar status or performing 
similar functions, any managing princi- 
pal, or any person directly or indirectly 
controlling the applicant” at the end of 


SUBTITLE 38. 


(a)(4)(D)G); added (a)(4)(D)Gi)(d); substi- 
tuted “Each” for “In addition to the re- 
quirements under subsections (a) and (b) 
of this section, each” in the introductory 
language of (c); and rewrote (f). 

The 2019 amendment by No. 200 in- 
serted “transitional loan officer” in (a)(1); 
inserted “rule or” in (a)(2); substituted 
“copy” for “certified copy” in (a)(4)(B)G); 
rewrote (g)(2); added (j)(4); repealed 
(1)(2)(D) and (0)(1)(B); and made stylistic 


changes. 


The 2019 amendment by No. 910 sub- 
stituted “Adult Education Section of the 
Division of Workforce Services” for “De- 
partment of Career Education” in 
(b)(2)(A). 

U.S. Code. Section 603(p) of the Fair 
Credit Reporting Act, referred to in sub- 
section (b) of this section, is codified as 15 
U.S.C. § 1681a(p). 


INSURANCE 


CHAPTER 85 
ACCIDENT AND HEALTH INSURANCE 


23-85-114. Payment of claims provision. 


CASE NOTES 


Applicability. 

Automobile insurer’s payment of med- 
pay benefits to a medical center over the 
insured’s objections was upheld where: 
the policy stated that benefits can be paid 
“to or for” the insured; sections 23-89-202 
and 23-89-204 do not mandate payment 
only to the insured; section 4-58-102 al- 
lows an insured to assign the right to 
receive insurance proceeds, as the insured 


had done in this case, and the insurer was 
obligated by law to honor the assignment 
and lien; section 23-85-114(b) does not 
apply to automobile insurance; and there 
was no evidence that the insured had 
advised either the insurer or the medical 
center of a revocation of the specific as- 
signment of benefits to the medical center. 
United Servs. Auto. Ass’n v. Norton, 2020 
Ark. App. 100 (2020). 


23-89-202 PUBLIC UTILITIES AND REGULATED INDUSTRIES 
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CHAPTER 89 
CASUALTY INSURANCE 


SUBCHAPTER 2 — AUTOMOBILE LIABILITY INSURANCE GENERALLY 


23-89-202. Required first party coverage. 


CASE NOTES 


Benefits. 

Circuit court properly granted sum- 
mary judgment in favor of an insurer on 
passengers’ claim for medical expenses, a 
statutory penalty, fees, and interest re- 
lated to an automobile accident; there was 
no ambiguity in the applicable policy lan- 
guage concerning “discharge” and the in- 
surer discharged the passengers’ debts 
through its payments. The passengers’ 
argument failed that the policy language 
was against the state’s public policy, as 
reflected in this section; there is nothing 
in this section that would have permitted 
the passengers to receive the difference 
between what the medical providers billed 
and what they accepted as full satisfaction 
of the debt. Crockett v. Shelter Mut. Ins. 
Co., 2019 Ark. 365, 589 8.W.3d 369 (2019). 

Automobile insurer’s payment of med- 
pay benefits to a medical center over the 
insured’s objections was upheld where: 
the policy stated that benefits can be paid 
“to or for” the insured; sections 23-89-202 


and 23-89-204 do not mandate payment 
only to the insured; section 4-58-102 al- 
lows an insured to assign the right to 
receive insurance proceeds, as the insured 
had done in this case, and the insurer was 
obligated by law to honor the assignment 
and lien; section 23-85-114(b) does not 
apply to automobile insurance; and there 
was no evidence that the insured had 
advised either the insurer or the medical 
center of a revocation of the specific as- 
signment of benefits to the medical center. 
United Servs. Auto. Ass’n v. Norton, 2020 
Ark. App. 100 (2020). 

Though the relevant statutes mandate 
med-pay coverage in automobile liability 
insurance, they do not specify that the 
insured is always the sole payee, regard- 
less of circumstances; the court of appeals 
declined to interpret the statutes to say 
that the insured and/or insurer may ig- 
nore assignments and liens. United Servs. 
Auto. Ass’n v. Norton, 2020 Ark. App. 100 
(2020). 


23-89-204. Coverage for passengers and persons struck by in- 


sured vehicle. 


CASE NOTES 


Benefits. 

Automobile insurer’s payment of med- 
pay benefits to a medical center over the 
insured’s objections was upheld where: 
the policy stated that benefits can be paid 
“to or for” the insured; sections 23-89-202 
and 23-89-204 do not mandate payment 
only to the insured; section 4-58-102 al- 
lows an insured to assign the right to 
receive insurance proceeds, as the insured 


had done in this case, and the insurer was 
obligated by law to honor the assignment 


-and lien; section 23-85-114(b) does not 


apply to automobile insurance; and there 
was no evidence that the insured had 
advised either the insurer or the medical 
center of a revocation of the specific as- 
signment of benefits to the medical center. 
United Servs. Auto. Ass’n v. Norton, 2020 
Ark. App. 100 (2020). 
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23-89-208. Payments. 


GENERAL PROVISIONS 


24-1-101 


CASE NOTES 


Cited: United Servs. Auto. Ass’n v. 


Norton, 2020 Ark. App. 100 (2020). 


SUBCHAPTER 4 — UNINSURED Mororist COVERAGE 


23-89-404. Uninsured motorist property damage coverage. 


CASE NOTES 


Policy Provisions. 


requiring vehicle contact for uninsured 


Court of appeals was required to follow motorist coverage. Konecny v. Federated 


clear precedent that public policy is not 
violated by an insurance policy provision 


Rural Elec. Ins. Exch., 2019 Ark. App. 452, 
588 S.W.3d 349 (2019). 


TITLE 24 


RETIREMENT AND PENSIONS 


CHAPTER. 


8. RETIREMENT OF JUDGES AND COURT EMPLOYEES. 


CHAPTER 1 
GENERAL PROVISIONS 


SUBCHAPTER 1 — GENERAL PROVISIONS 


24-1-101. Assets and income for retirement systems. 


CASE NOTES 


County Employees. 

Substantial evidence supported the 
finding of the Board of Trustees of the 
Arkansas Public Employees’ Retirement 
System that former employees of nursing 
homes owned by counties were not 
“county employees” under the relevant 


statutes and were not eligible for member- 
ship in the retirement system because 
their compensation was payable from pa- 
tient revenues rather than from appropri- 
ated funds. Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 
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CHAPTER 4 
ARKANSAS PUBLIC EMPLOYEES’ RETIREMENT 
SYSTEM 


SUBCHAPTER 1 — GENERAL PROVISIONS 


24-4-101. Definitions. 


CASE NOTES 


County Employees. 

All three definitions (“County employ- 
ees”, “Employees”, and “Nonstate employ- 
ees”) in this section had to be applied to 
determine the county nursing home em- 
ployees’ eligibility for membership in the 
Arkansas Public Employees’ Retirement 
System. Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 

There is no irreconcilable conflict that 
compels a disjunctive reading of the lan- 
guage in the introductory paragraph of 
§ 24-4-302 that refers to three definitions 
in this section; read together, the defini- 
tions of “County employees” and “Employ- 
ees” in this section harmoniously provide 
that “county employees” means all em- 
ployees who are paid, either directly or 
indirectly, from funds appropriated by 


county participating public employers. 
Bd. of Trs. of the Ark. Pub. Emples. Ret. 
Sys. v. Garrison, 2019 Ark. App. 245, 576, 
S.W.3d 485 (2019). 

Assuming that the nursing-home ad- 
ministrative boards and their respective 
counties were synonymous under the defi- 
nitions of “County employees” and “Em- 
ployees” in this section, the Board of 
Trustees of the Arkansas Public Employ- 
ees’ Retirement System’s finding that the 
former employees of county-owned nurs- 
ing homes were not paid from appropri- 
ated funds as required by the definition of 
“Employees” in this section was affirmed 
as no ordinances in the record specifically 
designated county money for their com- 
pensation. Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 


SUBCHAPTER 3 — MEMBERSHIP 


24-4-302. County employees included — Exceptions. 


CASE NOTES 


Eligibility. 

All three definitions (“County employ- 
ees”, “Employees”, and “Nonstate employ- 
ees”) in § 24-4-101 had to be applied to 
determine the county nursing home em- 
ployees’ eligibility for membership in the 
Arkansas Public Employees’ Retirement 
System. Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 

There is no irreconcilable conflict that 
compels a disjunctive reading of the lan- 
guage in the introductory paragraph of 
this section that refers to three definitions 
in § 24-4-101 with “and”; read together, 
the definitions of “County employees” and 
“Employees” in § 24-4-101 harmoniously 


provide that “county employees” means 
all employees who are paid, either directly 
or indirectly, from funds appropriated by 
county participating public employers. 
Bd. of Trs. of the Ark. Pub. Emples. Ret. 
Sys. v. Garrison, 2019 Ark. App. 245, 576 
S.W.3d 485 (2019). 

Substantial evidence supported the 
finding of the Board of Trustees of the 
Arkansas Public Employees’ Retirement 
System that former employees of nursing 
homes owned by counties were not 
“county employees” under the relevant 
statutes and were not eligible for member- 
ship in the retirement system because 
their compensation was payable from pa- 
tient revenues rather than from appropri- 


125 


ated funds. Bd. of Trs. of the Ark. Pub. 
Kmples. Ret. Sys. v. Garrison, 2019 Ark. 
App. 245, 576 S.W.3d 485 (2019). 
Assuming that the nursing-home ad- 
ministrative boards and their respective 
counties were synonymous under the defi- 
nitions of “County employees” and “Em- 
ployees” in § 24-4-101, the Board of Trust- 


ees of the Arkansas Public Employees’ 


RETIREMENT OF JUDGES AND COURT EMPLOYEES 


24-8-408 


mer employees of county-owned nursing 
homes were not paid from appropriated 
funds as required by the definition of 
“Kmployees” in § 24-4-101 was affirmed 
as no ordinances in the record specifically 
designated county money for their com- 
pensation. Bd. of Trs. of the Ark. Pub. 
Emples. Ret. Sys. v. Garrison, 2019 Ark. 


Retirement System’s finding that the for- BUTS: See ORO Ml aE 


CHAPTER 8 
RETIREMENT OF JUDGES AND COURT EMPLOYEES 


SUBCHAPTER. 
4. MuniciraL JUDGES AND CLERKS — COUNTIES witH PopuLation oF 150,000. 


SUBCHAPTER 4 — MUNICIPAL JUDGES AND CLERKS — COUNTIES WITH 
POPULATION OF 150,000 


SECTION. 
24-8-408. Eligibility for 
Clerks. 


benefits — 


24-8-408. Eligibility for benefits — Clerks. 


(a)(1) Any clerk of a municipal court to which this subchapter 
applies, appointed by the judge or judges of the court, shall be eligible 
to receive retirement benefits provided by this subchapter who: 

(A) Attains age sixty (60) and has served in office as clerk for at 
least ten (10) years; 

(B) Attains age sixty-five (65) and has served in office for at least 
eight (8) years; or 

(C) Has served in office for at least twenty (20) years, irrespective 
of age. : 

(2) Ifthe clerk resigns, retires from office, or is succeeded in office b 
another clerk, the clerk shall receive retirement pay for and during the 
remainder of the person’s natural life in an amount equal to one-half 
(4) of the salary payable to the clerk at the time of resignation, 
retirement, or succession in office. 

(3) The governing body of the municipality or the county may by 
ordinance provide that after the death of the clerk, the surviving spouse 
of a qualifying court clerk can continue to receive the retirement 
benefits under this subchapter until the surviving spouse dies or 
rematrries. 

(b)(1) Any clerk of a municipal court who is covered by the provisions 
of this subchapter and who has seven (7) or more years of service in any 
position in the office of the county sheriff shall be entitled to have the 
service in the office of the county sheriff credited as municipal court 
clerk service. 
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(2) The service so converted shall be treated the same as if it were 
service as clerk of a municipal court in the county for purposes of 


determining eligibility for retirement under the provisions of this 


subchapter. 


History. Acts 1965, No. 19, § 4; 1969, 


No. 102, § 3; 1975, No. 637, § 1; 1979, No. 
155, § 1: 1979, No. 660, $ 1; ASA. 1947, 
8§ 22- 944, 22- 948. a Acts 2001, No. 1613, 
§ 3: 2019, No. 84, § 7. 


Publisher’s Notes. This section is be- 
ing set out to correct a publication error in 
the 2019 supplement. 

Amendments. The 2019 amendment 
repealed (a)(1)(D). 


TITLE 25 


STATE GOVERNMENT 


CHAPTER. 


10. DEPARTMENT OF HUMAN SERVICES. 


CHAPTER 10 
DEPARTMENT OF HUMAN SERVICES 


SUBCHAPTER. 


2. Division oF STATE SERVICES FOR THE BLIND. 


SUBCHAPTER 2 — DIVISION OF STATE SERVICES FOR THE BLIND 


SECTION. 
25-10-207. State Services for the Blind 
Fund Account. 


25-10-2077. State Services for the Blind Fund Account. 


Any sums provided by the General Assembly for the purposes of this 
subchapter shall be kept by the Treasurer of State in a fund to be 
designated as the “State Services for the Blind Fund Account” and shall 
be used to carry out the particular purposes assigned to it in this 


subchapter. 


History. Acts 1983, No. 481, § 8;A.S.A. 
1947, § 5-946; Acts 1993, No. 403, § 20; 
2019, No. 910, § 615. 

Publisher’s Notes. This section is be- 
ing set out to reflect a correction to the 
2019 supplement pamphlet. 


Amendments. The 2019 amendment 
substituted “State Services for the Blind 
Fund Account” for “State Services for the 
Blind Fund Account of the Department of 
Human Services Fund”. 
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ADMINISTRATIVE PROCEDURES 


25-15-212 


CHAPTER 15 
ADMINISTRATIVE PROCEDURES 


SUBCHAPTER 2 — ADMINISTRATIVE PROCEDURE ACT 


25-15-210. Administrative adjudication — Decisions. 


CASE NOTES 


ANALYSIS 


Findings and Conclusions. 
—Sufficiency. 


Findings and Conclusions. 


—Sufficiency. 

Where an appraiser was sanctioned by 
the appraiser board for a deficient ap- 
praisal, although the findings did not ex- 
plain precisely how the appraiser could 


have remedied the deficiencies in his ap- 
praisal, the law does not require this level 
of specificity; the findings explained the 
portion of the appraisal that the board 
deemed deficient, and by reviewing those 
findings, the court could determine 
whether the board conformed with the 
law. Reynolds v. Ark. Appraiser Licensing 
& Certification Bd., 2019 Ark. App. 587 
(2019). 


25-15-212. Administrative adjudication — Judicial review. 


CASE NOTES 


ANALYSIS 


Inmates. 

Record. 

Scope of Review. 
—Arbitrary, Capricious, Etc. 
—Substantial Evidence. 


Inmates. 

Judicial review of administrative com- 
plaints is generally unavailable to in- 
mates unless a constitutional violation is 
sufficiently alleged. When an inmate chal- 
lenges a disciplinary proceeding and 
prison officials’ implementation of Depart- 
ment of Correction policy, the petition 
must allege a constitutional question suf- 
ficient to raise a_ liberty interest. 
Muntaqim v. Kelley, 2019 Ark. 240, 581 
S.W.3d 496 (2019). 

Circuit court did not err in denying an 
inmate’s petition to proceed in forma pau- 
peris on his claims that prison officials 
initiated and conducted a disciplinary pro- 


ceeding against him in violation of his 
constitutional rights because the Depart- 
ment of Correction officials did not violate 
his right to due process as there was no 
liberty interest protecting against a 20- 
day assignment to punitive isolation; and 
the inmate’s claim that disciplinary 
charges were brought against him in re- 
taliation for his exercising his right to 
seek redress of grievances failed to sup- 
port his petition because the disciplinary 
charges were supported by “some evi- 
dence” that the inmate had threatened 
and acted insolently toward prison offi- 
cials. Muntaqim v. Kelley, 2019 Ark. 240, 
581 5.W.3d 496 (2019). 


Record. 

Where the administrative record was 
not filed in the circuit court due to an 
“inadvertent oversight”, the administra- 
tive record could not be filed directly with 
the appellate court, bypassing the circuit 
court, because the “reviewing court” in 


26-3-301 


subdivision (d)(1) of this section was the 
lower court and not the appellate court. 
Furthermore, it had been more than 90 
days from the service of the petition. Webb 
v. Sex Offender Assessment Comm., 2020 
Ark. App. 30 (2020) (per curiam). 


Scope of Review. 


—Arbitrary, Capricious, Etc. 

If an agency’s action is supported by 
substantial evidence, then it follows auto- 
matically that the decision cannot be char- 
acterized as arbitrary and capricious. 
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Reynolds v. Ark. Appraiser Licensing & 
Certification Bd., 2019 Ark. App. 587 
(2019). 


—Substantial Evidence. 

Where an appraiser was sanctioned by 
the appraiser board for a deficient ap- 
praisal, the fact that the board’s chief 
investigator did not review certain docu- 
ments until the hearing did not, by itself, 
render the board’s decision without sub- 
stantial evidence to support it. Reynolds v. 
Ark. Appraiser Licensing & Certification 
Bd., 2019 Ark. App. 587 (2019). 


TITLE 26 


TAXATION 


SUBTITLE 5. STATE TAXES 


CHAPTER. 


51. INCOME TAXES. 


SUBTITLE 1. GENERAL PROVISIONS 


CHAPTER 3 


PROPERTY SUBJECT TO TAXATION AND 
EXEMPTIONS 


SUBCHAPTER 3 — EXEMPTIONS FROM TAXATION 


26-3-301. Property exempt from taxes generally. 


CASE NOTES 


Improvement Districts. 

Circuit court committed no reversible 
error in finding that a recreational im- 
provement district was not operated ex- 
clusively for public purposes, and thus 
was not exempt from ad valorem taxes, 
where it was formed to serve the district 
inhabitants and “to contract for the right 
of the district’s property owners”, there 


was a disparity in the membership fees 
paid by residents and _ nonresidents, 
thereby providing preferential access to 
residents, and portions of the clubhouse 
were leased out to a third-party vendor for 
profit. Silver Springs Prop. Owners’ Rec. 
Improvement Dist. No. 30 of Haskell v. 
Arey, 2019 Ark. App. 520, 588 S.W.3d 864 
(2019). 
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SUBTITLE 5. STATE TAXES 


CHAPTER 51 
INCOME TAXES 


SUBCHAPTER. 
4. Computation oF Tax LIABILITY. 


SUBCHAPTER 4 — COMPUTATION OF Tax LIABILITY 


SECTION. 
26-51-404. Gross income generally. 


26-51-404. Gross income generally. 


(a)(1) “Gross income” includes: 

(A) Gains, profits, and income derived from salaries, wages, or 
compensation for personal service of whatever kind and in whatever 
form paid; 

(B) Gains, profits, and income derived from professions, vocations, 
trades, business, commerce, or sales; 

(C) Gains, profits, and income derived from dealings in property, 
whether real or personal, growing out of the ownership of, use of, or 
interest in the property; 

(D) Gains, profits, and income derived from interest, rent, royal- 
ties, dividends, annuities, securities, or the transaction of any busi- 
ness carried on for gain or profit; 

(EZ) Gains or profits and income derived from any source whatever; 

(F) Any payments of alimony and separate maintenance received 
pursuant to a court order; 

(G) Unemployment compensation benefits paid from federal un- 
employment funds; and 

(H) Unemployment insurance benefits received from unemploy- 
ment compensation paid under Title IV of the Social Security Act, 42 
U.S.C. § 601 et seq., except for unemployment or sickness payments 
made pursuant to 45 U.S.C. § 352, as it existed on January 1, 2017. 
(2) The amount of all such items shall be included in the gross 

income of the taxable year in which received by the taxpayer. 

(3) Any recovery of an amount which was deducted from gross 
income in a prior year must be treated as taxable income in the year 
recovered to the extent that the deduction resulted in a reduction in 
income tax liability. 
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(4) Title 26 U.S.C. § 117, as in effect on January 2, 2017, regarding 
the taxability of scholarships, fellowships, grants, and stipends, is 
adopted for the purpose of clarifying and calculating Arkansas income 
tax lability. | 

(b) “Gross income” does not include the following items, which shall 
be exempt from taxation under the Income Tax Act of 1929, § 26-51-101 
et seq... 

(1) Title 26 U.S.C. § 1038, as in effect on January 1, 2009, relating to 
the exclusion from gross income of gain resulting from the involuntary 
conversion of a taxpayer’s property, is adopted for the purpose of 
computing Arkansas income tax lability; 

(2) Title 26 U.S.C. § 121, as in effect on January 1, 2009, relating to 
the exclusion from gross income of gain from the sale or exchange of 
property owned and used as the taxpayer’s principal residence, is 
adopted for the purpose of computing Arkansas income tax liability; 

(3) Title 26 U.S.C. § 101, as in effect on January 1, 2007, relating to 
the exclusion from gross income of proceeds or benefits paid upon the 
illness or death of the insured, is hereby adopted for the purpose of 
computing Arkansas income tax lability; 

(4) The value of property acquired by gift, bequest, devise, or descent, 
but the income from such property shall be included in gross income; 

(5) Interest upon obligations of the United States or its possessions 
or upon obligations of the State of Arkansas or any political subdivision 
of the State of Arkansas; 

(6) Any: 

(A) Amounts received through accident or health insurance or 
under workers’ compensation acts as compensation for personal 
injuries or sickness, plus the amount of any damages received, 
whether by suit or agreement, on account of such injuries or sickness; 
or 

(B) Social Security payments, railroad retirement benefits, and 
unemployment insurance benefits received from the railroad retire- 
ment boards; | 
(7)(A) Income from domestic corporations when earned from sources 
without the state, and these sources shall be defined to mean places 
of manufacture or production and places of merchandising. 

(B) When books of account do not clearly and accurately reflect the 
income earned from sources without the state, the Arkansas income 
shall be determined by processes or formulas of general apportion- 
ment prescribed by the Secretary of the Department of Finance and 
Administration and approved by the Governor; 

(8) Dividends received by a corporation doing business within this 
state from a subsidiary if at least eighty percent (80%) of the subsid- 
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lary’s capital stock is owned by a corporation doing business within this 
state; 

(9) In the case of an ordained, commissioned, or licensed minister of 
a recognized church, 26 U.S.C. § 107, as in effect on January 2, 20138, 
regarding the rental value of parsonages, is adopted for the purpose of 
computing Arkansas income tax liability; 

(10) Title 26 U.S.C. §§ 108 and 1017, as in effect on January 1, 2019, 
regarding income from the discharge of indebtedness, are adopted for 
the purpose of computing Arkansas income tax liability; 

(11) Title 26 U.S.C. § 125, in effect on January 1, 2011, is adopted in 
computing amounts excludible from gross income under the Income Tax 
Act of 1929, § 26-51-101 et seq., for payments received under a 
cafeteria plan; 

(12)(A) Title 26 U.S.C. § 129, as in effect on January 1, 2005, 

regarding the exclusion from income for dependent care assistance, is 

adopted for the purpose of computing Arkansas income tax liability. 
(B) However, no amounts excluded from gross income pursuant to 
subdivision (b)(12)(A) of this section shall be taken into account in 

computing the dependent care credit contained in § 26-51-502; 

(13) Title 26 U.S.C. § 79, as in effect on January 1, 1989, regarding 
the exclusion from income for group term life insurance is hereby 
adopted for the purpose of computing Arkansas income tax liability; 

(14) The following sections of the Internal Revenue Code, 26 U.S.C. 
§ let seq., regarding the exclusion from income of disability and health 
plan payments, are adopted for the purpose of computing Arkansas 
income tax liability: 

(A) Title 26 U.S.C. 88 104 and 106, as in effect on January 1, 2011; 
and 
(B) Title 26 U.S.C. § 105, as in effect on January 1, 2017; 

(15) Title 26 U.S.C. § 82, as in effect on January 1, 1995, regarding 
the inclusion in gross income of moving expense reimbursements, is 
adopted for the purpose of computing Arkansas income tax liability; 

(16) Title 26 U.S.C. § 119, as in effect on January 1, 1999, regarding 
the exclusion from gross income of meals or lodging furnished for the 
convenience of the employer, is adopted for the purpose of computing 
Arkansas income tax liability; 

(17) Title 26 U.S.C. § 126, as in effect on January 1, 1995, regarding 
the exclusion from gross income of certain cost-sharing payments, is 
adopted for the purpose of computing Arkansas income tax liability; 

(18) Title 26 U.S.C. § 131, as in effect on January 1, 20038, regarding 
the exclusion from gross income of amounts received by a foster care 
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provider as qualified foster care payments, is adopted for the purpose of 
computing Arkansas income tax hability; 

(19) Title 26 U.S.C. § 132, as in effect on January 1, 2017, regarding 
the exclusion from income of certain fringe benefits, is adopted for the 
purpose of computing Arkansas income tax lability; 

(20) Title 26 U.S.C. § 127, as in effect on January 1, 2017, regarding 
the exclusion from gross income for employees whose education ex- 
penses were paid by an employer, is adopted for the purpose of 
computing Arkansas income tax liability; 

(21) Interest or dividends earned or capital gains recognized on a 
long-term intergenerational security trust created pursuant to this 
subchapter, except as provided in this subchapter; 

(22) Interest or dividends earned on an individual development 
account and matching funds deposited in an individual development 
account pursuant to the Family Savings Initiative Act, § 20-86-101 et 
Seq.; 

(23) Title 26 U.S.C. § 138, as in effect on January 1, 1999, regarding 
a pilot program permitting eligible senior citizens to establish Medicare 
Plus Choice medical savings accounts, is adopted for the purpose of 
computing Arkansas income tax liability; 

(24)(A) Title 26 U.S.C. § 72, as in effect on January 1, 2007, relating 

to the exclusion from gross income of certain proceeds received under 

life insurance, endowment, and annuity contracts, is adopted for the 
purpose of computing Arkansas income tax liability. 

(B)G) Annuity income received through an employment-related 
retirement plan shall not be subject to the provisions of this subsec- 
tion. 

Gi) The income shall instead be subject to the retirement income 
provisions of § 26-51-307; 

(25) Title 26 U.S.C. § 137, as in effect on January 2, 2013, regarding 
the exclusion from gross income of benefits received under an employ- 
er’s adoption assistance program, is adopted for the purpose of comput- 
ing Arkansas income tax liability; 

(26) Contributions by an employer to an employee’s health savings 
account within the limitations established in § 26-51-453 shall not be 
included in the employee’s gross income; 

(27) Title 26 U.S.C. § 1384, as in effect on January 1, 2009, regarding 
the exclusion from income of qualified military benefits provided to 
members of the United States military, is adopted for the purpose of 
computing Arkansas income tax liability; 

(28) Title 26 U.S.C. § 408(d)(8) as in effect on January 1, 2007, 
relating to tax-free distributions from individual retirement plans for 
charitable purposes for taxable years 2006 and 2007, is adopted for the 
purpose of computing Arkansas income tax lability; 

(29) Child support payments shall not be included in the gross 
income of the recipient; and 

(30) Title 26 U.S.C. § 118, as in effect on January 1, 2019, regarding 
the recognition or nonrecognition of income for contributions to capital, 
is adopted for the purpose of computing Arkansas income tax liability. 
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History. Acts 1929, No. 118, Art. 3, § 8; 
ope’s Dig., § 14031; Acts 1939, No. 324, 
bel 940. No. 1b292$.6}91953;. No: 
; 1957, No. 144, $8 Love 1965, No. 
; 1967; No. 222, § L 1969, No. 
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§ 84- 2008: Acts 1937, No. 382, 8§ 4, 7-11, 
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No. 826, §§ 9, 10, 18-21; 1995, No. 560, 
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2011, No. 787, §§ 9-14; 2013, No. 1254, 
§§ 1-4; 2015, No. 580, §§ 18, 14; 2017, No. 
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TAXATION GENERALLY 


26-73-113 


Publisher’s Notes. This section is be- 
ing set out to correct a publication error in 
the 2019 supplement. 

Amendments. The 2015 amendment 
substituted “January 1, 2015” for “Janu- 
ary 2, 2013” in (b)(10) and (b)(19). 

The 2017 amendment by No. 141 added 
(a)(1)(G) and (H), rewrote (b)(6)(B), and 
made stylistic changes. 

The 2017 amendment by No. 155 sub- 
Stitutedmsz0177 Lfor* °20137 in (aya) m 
(b)(10) and (b)(19), substituted “2017” for 
“2015”; substituted “January 1, 2017” for 
“March 30, 2010” in (b)(14)(B); and added 
(b)(29). 

The 2017 amendment by No. 884 sub- 
stituted “January 1, 2017” for “January 2, 
2013” in (b)(20). 

The 2019 amendment by No. 870 sub- 
stituted “January 1, 2019” for “January 1, 
2017” in (b)(10); and added (b)(30). 

The 2019 amendment by No. 910 sub- 
stituted “Secretary of the Department of 
Finance and Administration” for “Director 
of the Department of Finance and Admin- 
istration” in (b)(7)(B). 


RESEARCH REFERENCES 


ALR. Exclusion of Gain from Sale of 
Principal Residence under 26 U.S.C. 
§ 121.14 A.L.R. Fed. 3d 7 (2016). 

Construction and Application of 26 


U.S.C. § 105(a) Respecting Determina- 
tion Whether Taxpayer’s Disability Insur- 
ance Payments Constitute Gross Income, 
25 A.L.R. Fed. 3d Art. 11 (2017). 


SUBTITLE 6. LOCAL TAXES 


CHAPTER 73 
TAXATION GENERALLY 


SUBCHAPTER 1 — GENERAL PROVISIONS 


26-73-113. Alternative local sales and use tax. 


CASE NOTES 


Remittance of Tax Proceeds. . 
City was not entitled to a per capita 


share of the 1% sales and use tax levied 
under this section and originally used 


26-74-2114 


solely for solid waste management; the 
City’s argument that this section and 
§ 14-164-333 incorporated the per capita 
remittance procedure in § 26-74- 
214(b)(2)(B)G) was not supported by the 
plain language of the relevant statutes 
and thus the state treasurer was not re- 
quired to remit the tax to the county and 
municipalities on a per capita basis. In- 
stead, the state treasurer was always re- 
quired to remit the tax proceeds directly 
to the county in accordance with this 
section and § 14-164-336(c), irrespective 
of whether the interlocal agreement was 
repealed or not. City of Magnolia v. Milli- 
gan, 2019 Ark. App. 374, 584 S.W.3d 716 
(2019). 


TAXATION 
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Section 14-164-333 does not apply to the 
state treasurer at all; rather, the state 
treasurer’s remittance of the tax levied 
under this section is addressed in § 14- 
164-336. Further, § 14-164-336(c)’s refer- 
ence to the county tax code does not in- 
clude the per capita remittance procedure 
in § 26-74-214(b)(2). The plain language 
of § 14-164-336(c) is directed only to those 
provisions, such as § 26-74-214(a)(2), that 
authorize the state treasurer to withhold 
“charges payable and retainage” from the 
remitted funds. City of Magnolia v. Milli- 
gan, 2019 Ark. App. 374, 584 S.W.3d 716 
(2019). 


CHAPTER 74 
COUNTY SALES AND USE TAXES 


SUBCHAPTER 2 — SALES AND UsE Tax ror CaprraL IMPROVEMENTS 


26-74-214. Disposition of funds. 


CASE NOTES 


Construction. 

City was not entitled to a per capita 
share of the 1% sales and use tax levied 
under § 26-73-1138 and originally used 
solely for solid waste management; the 
City’s argument that §§ 26-73-113 and 
14-164-333 incorporated the per capita 
remittance procedure in_ subdivision 
(b)(2)(B)G) of this section was not sup- 
ported by the plain language of the rel- 
evant statutes and thus the state trea- 


surer was not required to remit the tax to. 


the county and municipalities on a per 
capita basis. Instead, the state treasurer 
was always required to remit the tax 
proceeds directly to the county in accor- 
dance with §§ 26-73-113 and 14-164- 
336(c), irrespective of whether the interlo- 
cal agreement was repealed or not. City of 


Magnolia v. Milligan, 2019 Ark. App. 374, 
584 8.W.3d 716 (2019). 

Section 14-164-333 does not apply to the 
state treasurer at all; rather, the state 
treasurer’s remittance of the tax levied 
under § 26-73-113 is addressed in § 14- 
164-336. Further, § 14-164-336(c)’s refer- 
ence to the county tax code does not in- 
clude the per capita remittance procedure 
in subdivision (b)(2) of this section. The 
plain language of § 14-164-336(c) is di- 
rected only to those provisions, such as 
subdivision (a)(2) of this section, that au- 
thorize the state treasurer to withhold 
“charges payable and retainage” from the 
remitted funds. City of Magnolia v. Milli- 
gan, 2019 Ark. App. 374, 584 S.W.3d 716 
(2019). 
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DRIVER'S LICENSES GENERALLY 


27-14-306 


TITLE 27 


TRANSPORTATION 


SUBTITLE 2. MOTOR VEHICLE REGISTRATION AND LICENSING 


CHAPTER. 


16. DRIVER'S LICENSES GENERALLY. 


SUBTITLE 2. MOTOR VEHICLE REGISTRATION AND 
LICENSING 


CHAPTER 14 


MOTOR VEHICLE ADMINISTRATION, CERTIFICATE 
OF TITLE, AND ANTITHEFT ACT 


SUBCHAPTER 3 — PENALTIES AND ADMINISTRATIVE SANCTIONS 


27-14-306. Improper use of evidences of registration. 


CASE NOTES 


ANALYSIS 


Circuit Court Judge Candidate. 
Mental State. 


Circuit Court Judge Candidate. 
Candidate for circuit court judge was 

not disqualified from running due to his 

conviction for a violation of this section, as 


misdemeanor “infamous crimes” under 
Ark. Const. Art. 5, § 9 and § 7-1-101 are 
misdemeanor offenses in which “the 


finder of fact was required to find, or the 
defendant to admit, an act of deceit, fraud, 
or false statement”, and the appellate 
court could not say that a violation of this 
section required a finding or admission of 
deceit, fraud, or false statement. Weeks v. 
Thurston, 2020 Ark. 64 (2020). 


Mental State. 

Violation of this section does not neces- 
sarily involve dishonesty or false state- 
ment, and the Supreme Court overrules 
Fronterhouse v. State, 2015 Ark. App. 211, 
on that specific point. Weeks v. Thurston, 
2020 Ark. 64 (2020). 

While deceit, fraud, or a false statement 
certainly can be present in a violation of 
this section, a finder of fact is not required 
under the statute to find deceit, fraud, ora 
false statement. Furthermore, only one of 
the three ways one can violate this section 
requires a culpable mental state—know- 
ingly permitting. Weeks v. Thurston, 2020 
Ark. 64 (2020). 


CHAPTER 16 
DRIVER’S LICENSES GENERALLY 


SUBCHAPTER. 
2. DerrINniTIONS. [REPEALED.] 


27-16-201 


TRANSPORTATION 
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SUBCHAPTER 2 — DEFINITIONS 


SECTION. 


27-16-201 — 27-16-207. [Repealed.] 


27-16-201 — 27-16-207. [Repealed.|] 


Publisher’s Notes. This repeal is be- 
ing set out to reflect a correction to the 
Publisher’s Note in the 2019 supplement 
pamphlet. 

This subchapter, concerning definitions, 
was repealed by Acts 2017, No. 448, § 20. 


For current law, see §§ 27-16-104, 27- 
16-303. The history notes of the former 
sections have been added to §§ 27-16-104 
and 27-16-303, as appropriate. 


CHAPTER 19 
MOTOR VEHICLE SAFETY RESPONSIBILITY ACT 


SUBCHAPTER 5 — ACCIDENT REpPorRTS 


27-19-503. Presumption of uninsured. 


CASE NOTES 


Construction. 

Where an unidentified vehicle that left 
the scene caused plaintiff motorist to run 
off the road and wreck but did not have 
physical contact with plaintiffs vehicle, 
the circuit court correctly followed case 
law by rejecting plaintiffs argument that 
failure to comply with this section created 
a presumption that the unidentified ve- 


hicle was uninsured for purposes of unin- 
sured-vehicle insurance coverage, and the 
circuit court correctly declined to allow a 
jury to speculate that the other vehicle 
was uninsured merely because it left the 
scene. Konecny v. Federated Rural Elec. 
Ins. Exch., 2019 Ark. App. 452, 588 S.W.3d 
349 (2019). 


SUBTITLE 4. MOTOR VEHICULAR TRAFFIC 


CHAPTER 51 
OPERATION OF VEHICLES — RULES OF THE ROAD 


SUBCHAPTER 14 — MISCELLANEOUS RULES 


27-51-1405. Throwing destructive or injurious materials on 


highway prohibited. 


CASE NOTES 


Construction. 
Subsection (c) of this section imposes a 


duty on one “removing a wrecked or dam- 
aged vehicle from a public highway” to 
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also remove “any glass or other injurious 
substance dropped upon the public high- 
way from the vehicle”. There is nothing in 
this subsection that requires the material 
to be unnatural; instead, the focus is on 
whether the material is an “injurious sub- 
stance”. McKim v. Sullivan, 2019 Ark. 
App. 485, 588 S.W.3d 118 (2019). 

Subsection (b) of this section imposes a 
duty to immediately remove or cause the 
removal of “any destructive or injurious 
material” that he or she “drops or permits 
to be dropped or thrown upon any high- 
way. There is nothing in this subsection 
that would suggest that the material must 
be unnatural. The focus is instead on 
whether the material is “destructive or 
injurious”. McKim v. Sullivan, 2019 Ark. 
App. 485, 588 S.W.3d 118 (2019). 

Based on the plain language of this 
section, nothing in this section limits the 


TOD SECURITY REGISTRATION 


28-14-107 


substances and materials referenced in 
the section to unnatural ones. Instead, 
subsection (a) prohibits one from deposit- 
ing “any other substance likely to injure 
any person, animal, or vehicle upon the 
highway”. McKim v. Sullivan, 2019 Ark. 
App. 485, 588 S.W.3d 118 (2019). 

This section cannot be read to allow a 
person to throw or deposit substantial 
amounts of dirt, gravel, timber, or hay on 
the road without possible consequences 
simply because those substances are natu- 
ral rather than unnatural. The correct 
inquiry under the statute is not whether 
the substances are natural or unnatural; 


rather, it is whether the material or sub- 


stance on the public highway at issue is a 
“substance likely to injure”, is “destructive 
or injurious material”, or an “injurious 
substance”. McKim v. Sullivan, 2019 Ark. 
App. 485, 588 S.W.3d 118 (2019). 


TITLE 28 


WILLS, ESTATES, AND FIDUCIARY 
RELATIONSHIPS 


SUBTITLE 2. DESCENT AND DISTRIBUTION 


CHAPTER 14 
UNIFORM TOD SECURITY REGISTRATION ACT 


28-14-107. Ownership on death of owner. 


CASE NOTES 


Jurisdiction. 

In creditor’s action to set aside an al- 
leged fraudulent conveyance arising from 
a transfer-on-death (TOD) beneficiary 
designation, the circuit court erroneously 
ruled that the probate court had exclusive 


jurisdiction and that the circuit court 
lacked jurisdiction; under Ark. Const. 
Amend. 80, § 6, and the fact that, under 
the Uniform Transfer on Death Security 
Registration Act, § 28-14-101 et seq., the 
money transferred from the TOD account 


28-14-109 WILLS, ESTATES, AND FIDUCIARY RELATIONSHIPS 


did not become part of the estate, the 
circuit court clearly had jurisdiction. Heri- 
tage Props. Ltd. P’ship v. Walt & Lee 
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Keenihan Found., Inc., 2019 Ark. 371 


(2019). 


28-14-109. Nontestamentary transfer on death. 


CASE NOTES 
ANALYSIS Standing. 
In creditor’s action to set aside an al- 
Jurisdiction. leged fraudulent conveyance arising from 
Standing. a transfer-on-death (TOD) beneficiary 
ee: Epa designation, the transferee’s argument 
urisdiction. 


In creditor’s action to set aside an al- 
leged fraudulent conveyance arising from 
a transfer-on-death (TOD) beneficiary 
designation, the circuit court erroneously 
ruled that the probate court had exclusive 
jurisdiction and that the circuit court 
lacked jurisdiction; under Ark. Const. 
Amend. 80, § 6, and the fact that, under 
the Uniform Transfer on Death Security 
Registration Act, § 28-14-101 et seq., the 
money transferred from the TOD account 
did not become part of the estate, the 
circuit court clearly had jurisdiction. Heri- 
tage Props. Ltd. P’ship v. Walt & Lee 
Keenihan Found., Inc., 2019 Ark. 371 
(2019). 


failed that the personal representative of 
the estate and not the creditor had stand- 
ing for such an action; while there are 
procedures within the probate code that 
would allow for the challenge of an alleged 
fraudulent conveyance, this section con- 
cerning TODs plainly allows creditors to 
pursue their claims against transferees 
under other Arkansas laws, and thus a 
creditor also may pursue its claim under 
the Fraudulent Transfers Act, § 4-59-201 
et seq. Heritage Props. Ltd. P’ship v. Walt 
& Lee Keenihan Found., Inc., 2019 Ark. 
371 (2019) (decided under pre-2017 ver- 
sion of § 4-59-201 et seq.). 


SUBTITLE 4. ADMINISTRATION OF DECEDENTS’ 
ESTATES 


CHAPTER 48 
PERSONAL REPRESENTATIVES 


SUBCHAPTER 1 — GENERAL PROVISIONS 


28-48-103. Special administrators. 


CASE NOTES 


Cited: Heritage Props. Ltd. P’ship v. 
Walt & Lee Keenihan Found., Inc., 2019 
Ark. 371 (2019). 
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ACCOUNTING 


28-52-103 


CHAPTER 49 
MANAGEMENT OF ASSETS 


28-49-109. Fraudulent conveyances. 


CASE NOTES 
ANALYSIS Standing. 
In creditor’s action to set aside an al- 
Jurisdiction. leged fraudulent conveyance arising from 
Standing. a transfer-on-death (TOD) _ beneficiary 
Pe nasat: designation, the transferee’s argument 
urisdiction. 


In creditor’s action to set aside an al- 
leged fraudulent conveyance arising from 
a transfer-on-death (TOD) beneficiary 
designation, the circuit court erroneously 
ruled that the probate court had exclusive 
jurisdiction and that the circuit court 
lacked jurisdiction; under Ark. Const. 
Amend. 80, § 6, and the fact that, under 
the Uniform Transfer on Death Security 
Registration Act, § 28-14-101 et seq., the 
money transferred from the TOD account 
did not become part of the estate, the 
circuit court clearly had jurisdiction. Heri- 
tage Props. Ltd. P’ship v. Walt & Lee 
Keenihan Found., Inc., 2019 Ark. 371 
(2019). 


failed that the personal representative of 
the estate and not the creditor had stand- 
ing for such an action; while there are 
procedures within the probate code that 
would allow for the challenge of an alleged 
fraudulent conveyance, section 28-14- 
109(b) concerning TODs plainly allows 
creditors to pursue their claims against 
transferees under other Arkansas laws, 
and thus a creditor also may pursue its 
claim under the Fraudulent Transfers Act, 
§ 4-59-201 et seq. Heritage Props. Ltd. 
P’ship v. Walt & Lee Keenihan Found., 
Inc., 2019 Ark. 371 (2019) (decided under 
pre-2017 version of § 4-59-201 et seq.). 


CHAPTER 52 
ACCOUNTING _ 


28-52-103. Filing of accounts. 


CASE NOTES 


Applicability. 

In an estate dispute where a sister sued 
her brother, who had held a power of 
attorney for the father, this section did not 
apply to the sister’s argument concerning 
an accounting that the court had directed 
the brother to file. This section governs 


accountings filed during the probate of a 
decedent’s estate but this case was not the 
probate of the father’s estate; the probate 
court handling the estate was the proper 
forum for the proceeding on the account- 
ing. Ellis v. Thompson, 2019 Ark. App. 
579, 590 S.W.3d 774 (2019). 


28-65-401 WILLS, ESTATES, AND FIDUCIARY RELATIONSHIPS 
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SUBTITLE 5. FIDUCIARY RELATIONSHIPS 


CHAPTER 65 
GUARDIANS GENERALLY 


SUBCHAPTER 4 — TERMINATION OF GUARDIANSHIP 


28-65-401. Termination generally. 


CASE NOTES 


Termination Not Warranted. 

Father’s petition to terminate guardian- 
ship was properly denied where he had 
been found unfit as a parent in the guard- 
ianship proceedings, he remained unfit 
going into the hearing on his petition to 
terminate the guardianship, and he had 
invited the error as to whether he was 


required to prove that guardianship was 
no longer necessary and in the child’s best 
interests given his attorney’s concession 
at the outset of the petition hearing that 
the father had the burden to establish 
that he was a fit parent. Pike v. Shuler (In 
re L.J.P.), 2019 Ark. App. 456, 588 S.W.3d 
58 (2019). 


CHAPTER 69 
FIDUCIARIES GENERALLY 


SUBCHAPTER 4 — ReEvocaTION, MopiIFIcATION, OR TERMINATION OF TRUST 


28-69-401. Consent. 


CASE NOTES 


Applicability. 

Consent of a secondary beneficiary to 
trust amendments was not required be- 
cause the express terms of the trusts per- 


mitted the amendments at issue. Dawson 
v. Stoner-Sellers, 2019 Ark. 410, 591 
S.W.3d 299 (2019). 


CHAPTER 73 
ARKANSAS TRUST CODE 


SUBCHAPTER 1 — GENERAL PROVISIONS AND DEFINITIONS 


28-73-105. Default and mandatory rules. 


CASE NOTES 


Trust Amendments. 


Consent of a secondary beneficiary to 
trust amendments was not required be- 


cause the express terms of the trusts per- 


mitted the amendments at issue. Dawson 
v. Stoner-Sellers, 2019 Ark. 410, 591 
S.W.3d 299 (2019). 
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ARKANSAS TRUST CODE 


28-73-1001 


SUBCHAPTER 4 — Creation, VALIDITY, MopIFICATION, AND TERMINATION OF — 
Trust 


28-73-411. Modification or termination of noncharitable irrevo- 
cable trust by consent. 


CASE NOTES 


Applicability. 

Consent of a secondary beneficiary to 
trust amendments was not required be- 
cause the express terms of the trusts per- 


mitted the amendments at issue. Dawson 
v. Stoner-Sellers, 2019 Ark. 410, 591 
S.W.3d 299 (2019). 


SUBCHAPTER 7 — OFFICE OF TRUSTEE 


28-73-7006. Removal of trustee. 


CASE NOTES 


Jury Trial. 

In litigation brought by a secondary 
beneficiary over the administration of sev- 
eral family trusts, the circuit court erred 
by denying plaintiff a jury trial on his 
legal claims (breach of fiduciary duty, con- 
version, fraud and concealment, and con- 


spiracy); the clean-up doctrine has been 
abolished in Arkansas. Plaintiff was not 
entitled to a jury trial on his equitable 
claims (removal of trustee and injunctive 
relief). Dawson v. Stoner-Sellers, 2019 
Ark. 410, 591 S.W.3d 299 (2019). 


SUBCHAPTER 10 — LIABILITY OF TRUSTEES AND RiGHtTs oF PERSONS 
DEALING Witru TRUSTEES 


28-73-1001. Remedies for breach of trust. 


CASE NOTES 


Accounting. 

To remedy a breach of trust that has 
occurred or may occur, the court may 
order a trustee to account; thus, an ac- 


counting is a remedy, not a separate cause 
of action. Dawson v. Stoner-Sellers, 2019 
Ark. 410, 591 S.W.3d 299 (2019). 
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CONSTITUTION OF THE 
STATE OF ARKANSAS 
OF 1874 


ARTICLE 2 


DECLARATION OF RIGHTS 


§ 4. Right of assembly and of petition. 


CASE NOTES 


Sovereign Immunity. 

Where former state employee alleged 
that he was terminated because he re- 
fused to violate the state policy to hire the 
most qualified individual for a position, 
and asserted claims under the Arkansas 
Whistle-Blower Act, § 21-1-601 et seq., 
and the federal and state constitutions, 
the circuit court erred when it found that 
sovereign immunity barred plaintiffs 
claims against the state officials in their 
individual capacities; in their individual 
capacities, the state officials did not enjoy 
the immunity granted to the State under 
ATrKee GOnetaetArt t<0.8 $20 sul arris +i 
Hutchinson, 2020 Ark. 3 (2020). 


Because former employee’s claims for 
injunctive relief were unquestionably le- 
gal claims against the State of Arkansas, 
sovereign immunity barred his claims un- 
der the Arkansas Whistle-Blower Act, 
§ 21-1-601 et seq., and the state and fed- 
eral constitutions against the state offi- 
cials in their official capacities; and plain- 
tiffs conclusory statements and _ bare 
allegations were insufficient to establish 
an illegal, unconstitutional, or ultra vires 
act such that sovereign immunity would 
not apply. Harris v. Hutchinson, 2020 Ark. 
3 (2020). 


§ 7. Jury trial — Right to — Waiver — Civil cases — Nine jurors 


agreeing. 


CASE NOTES 


ANALYSIS 
Equitable Claims. 
Legal Issues. 
Waiver, Civil Cases. 


Equitable Claims. 

Terminated doctor did not have a con- 
stitutional right to a jury trial for a claim 
alleging that the hospital failed to comply 
with its bylaws as the doctor would be 
only entitled to equitable relief on that 
claim. Williams v. Baptist Health, 2019 
Ark. App. 482, 587 S.W.3d 275 (2019), 
review granted, 2019 Ark. LEXIS 387 
(Decale, 2U.0): 


Legal Issues. 
In litigation brought by a secondary 
beneficiary over the administration of sev- 


eral family trusts, the circuit court erred 
by denying plaintiff a jury trial on his 
legal claims (breach of fiduciary duty, con- 
version, fraud and concealment, and con- 
spiracy); the clean-up doctrine has been 
abolished in Arkansas. Plaintiff was not 
entitled to a jury trial on his equitable 
claims (removal of trustee and injunctive 
relief). Dawson v. Stoner-Sellers, 2019 
Ark. 410, 591 S.W.3d 299 (2019). 


Waiver, Civil Cases. 

In litigation brought by a secondary 
beneficiary over the administration of sev- 
eral family trusts, plaintiff did not waive 
his jury trial argument because he re- 
quested a jury trial in his petition and, 
under Ark. R. Civ. P. 38, no more was 
required; further, plaintiff was not es- 
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Art. 2, § 8 


topped due to his request for appointment 
of a master because he did not make that 
request until after the circuit court ruled 
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against a jury trial. Dawson v. Stoner- 
Sellers, 2019 Ark. 410, 591 S.W.3d 299 
(2019). 


§ 8. Criminal charges — Self-incrimination — Due process — 
Double jeopardy — Bail. 


CASE NOTES 


ANALYSIS 
Double Jeopardy. 
—Mistrial. 
Due Process. 
—Criminal Proceedings. 
—Notice by Publication. 


Double Jeopardy. 


—Mistrial. 

Defendant’s motion to dismiss the 
charges against him based on double jeop- 
ardy grounds was properly denied as the 
trial court did not intend, by its conduct, 
to provoke defendant into moving for a 
mistrial, and defendant was not goaded 
into requesting a mistrial. Defendant’s 
right to proceed pro se was revoked when 
he could not follow the rules of the court 
and continued to be disruptive both in 
front of and outside of the presence of the 
jury; his attorney asked for a mistrial as 
he did not feel that he could adequately 
defend defendant at that stage of the trial; 
the trial court explained that the mistrial 
would be without any conditions; and de- 
fendant welcomed a mistrial. May v. 
State, 2019 Ark. App. 4438, 587 S.W.3d 257 
(2019). 

Defendant’s retrial did not violate 
double jeopardy because the circuit court 
did not abuse its discretion in sua sponte 
declaring a mistrial due to an overruling 
necessity, based on (1) a number of cir- 
cumstances outside the control of the 
court and the State, including the unex- 
pected unavailability of an interpreter for 
a second day of trial and a full docket the 


rest of the week, and (2) the court’s efforts 
to try to complete the trial in one day. 
Vasquez-Ramirez v. State, 2019 Ark. App. 
599, 591 S.W.3d 379 (2019). 


Due Process. 


—Criminal Proceedings. 

Circuit court did not err in rejecting 
defendant’s claim that his right to due 
process was violated by undue prosecuto- 
rial delay when charges were brought 
against him in 2015 for the rape of his 
daughter in Arkansas County and he was 
tried and convicted for that rape in 2016, 
but he was not arrested for the Cleburne 
County 2015 rape of his daughter until 
January 2018; the record did not reflect 
any unnecessary delay and defendant did 
not suffer prejudice because he could only 
speculate about whether he would have 
received concurrent sentences if the State 
had filed rape charges simultaneously in 
all three counties. Rayburn v. State, 2019 
Ark. 254, 583 S.W.3d 385 (2019). 


—Notice by Publication. 

Notice provisions within the Municipal 
Property Owners’ Improvement District 
Law, § 14-94-101 et seq., did not violate 
due process because indirect notice has 
been held sufficient in matters affecting 
real estate and appellants did not estab- 
lish that notice by publication was inap- 
propriate to the circumstances of the case. 
Bullock’s Ky. Fried Chicken, Inc. v. City of 
Bryant, 2019 Ark. 249, 582 S.W.3d 8 
(2019). 


§ 10. Right of accused enumerated — Change of venue. 


CASE NOTES 


ANALYSIS 
Right to Counsel. 
—Waiver. 


Right to Counsel. 
Trial court did not abuse its discretion 
in denying defendant’s motion for a con- 
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tinuance for the purpose of having a dif- 
ferent public defender appointed to repre- 
sent him; the request to change counsel 
was made just before his revocation hear- 
ing was set to begin, he offered no compel- 
ling reasons for wanting the change of 
counsel, and he did not identify any sub- 
stitute counsel. In essence, defendant was 
simply dissatisfied with counsel’s efforts 
at negotiating with the State; he did not 
allege that counsel was incompetent. King 
v. State, 2019 Ark. App. 531, 589 S.W.3d 
420 (2019). 


—Waiver. 

Trial court did not err by finding that 
defendant made an unequivocal and 
knowing and intelligent waiver of his 
right to counsel and could proceed pro se 


§ 13. Redress of wrongs. 


DECLARATION OF RIGHTS 


Art. 2, § 21 


because he was appointed at least three 
different attorneys and each time stated 
he did not want the appointed counsel to 
represent him and would prefer to repre- 
sent himself, he was given several con- 
tinuances to find an attorney willing to 
accept his case but he was unable to do so, 
and the trial court warned him of the 
dangers associated with self-representa- 
tion at several hearings and notified him 
of his right to counsel. Dunn v. State, 2019 
Ark. App. 398, 585 S.W.3d 681 (2019). 

Trial court did not err in finding defen- 
dant competent to proceed pro se; al- 
though he was initially found unfit to 
proceed, he had at least three subsequent 
findings of competency by three different 
doctors. Dunn v. State, 2019 Ark. App. 
398, 585 S.W.3d 681 (2019). 


CASE NOTES 


Sovereign Immunity. 

Appellate court rejected plaintiffs argu- 
ment that Ark. Const., Art. 2, § 13 super- 
sedes Ark. Const., Art. 5,§ 20, noting that 
the argument was indistinguishable from 
that made in Milligan v. Singer, 2019 Ark. 
177; the legislature established the Arka- 
sas State Claims Commission so that 


claims against the State may be ad- 
dressed while preserving the State’s sov- 
ereign immunity. However, in their indi- 
vidual capacities, state officials do not 
enjoy the immunity granted to the State 
under Ark. Const., Art. 5, § 20. Harris v. 
Hutchinson, 2020 Ark. 3 (2020). 


§ 21. Life, liberty and property — Banishment prohibited. 


CASE NOTES 


Opportunity to Be Heard. 

In an Arkansas Civil Rights Act case, 
the company’s due process rights in the 
operation of the apartment complex that 
it owned were violated because it was 
deprived of its property interest by the fire 
chiefs order that it cease its operations 
and that its tenants vacate the property; 
the fire chief was acting under color of the 
fire code in issuing that order; and the city 
did not provide any pre- or postdepriva- 
tion mechanism for the company to chal- 
lenge the closure. City of Little Rock v. 
Alexander Apts., LLC, 2020 Ark. 12, 592 
S.W.3d 224 (2020). 


In an Arkansas Civil Rights Act case, 
the city violated the tenants’ due process 
rights because the tenants had a property 
interest in the exclusive possession of 
their apartments; the letter and notice 
instructing them to vacate by, and that 
utilities would be turned off on, December 
28, 2015, interfered with that exclusive 
possession; and the tenants were not pro- 
vided with any pre- or postdeprivation 
mechanism for challenging their apart- 
ments’ closure. City of Little Rock v. Alex- 
ander Apts., LLC, 2020 Ark. 12, 592 
S.W.3d 224 (2020). 
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§ 22. Property rights — Taking without just compensation 


prohibited. 


CASE NOTES 


Judicial Immunity. 

In a private probation company’s 42 
U.S.C. § 1983 action, stemming from two 
Craighead County district court judges’ 
implementation of an amnesty program 
forgiving probation fees, the judges were 
entitled to judicial immunity because such 


action was related to district courts’ au- 
thorized functions; Arkansas law provided 
that the district courts had jurisdiction to 
modify or dismiss probation sentences and 
conditions of misdemeanor offenders. Jus- 
tice Network Inc. v. Craighead Cty., 931 
F.3d 753 (8th Cir. 2019). 


ARTICLE 5 


LEGISLATIVE DEPARTMENT 


§ 1. Initiative and Referendum. 


CASE NOTES 


ANALYSIS 
Referendum. 
—Emergency Clause. 


Referendum. 


—Emergency Clause. 

Emergency clause of Acts 2019, No. 376 
was defective where the stated basis was 
“to avoid confusion in petition circula- 
tion”; Act 376 added additional require- 
ments for getting a referendum on the 
election ballot, and the prospect of afford- 
ing those who seek to file a ballot petition 
additional notice of new requirements for 
that petition, especially when the people 
would not be voting on any such initia- 
tives or referenda for at least another 15 
months, did not amount to an emergency 
under Ark. Const., Art. 5, § 1. Safe Sur- 
gery Ark. v. Thurston, 2019 Ark. 403, 591 
S.W.3d 293 (2019) (sub. op.). 


Emergency clause of Acts 2019, No. 376 
was not responsive to some real-life cir- 
cumstance making immediate legislative 
enactment “necessary for the preservation 
of the public peace, health and safety”, 
and reasonable people could not disagree 
on this question; thus, the emergency 
clause was set aside. Safe Surgery Ark. v. 
Thurston, 2019 Ark. 403, 591 S.W.3d 293 
(2019) (sub. op.). 

As the emergency clause of Acts 2019, 
No. 376 was ineffective and Act 376’s new 
requirements were not in effect at the 
time petitioner filed its proposed referen- 
dum and supporting signatures, manda- 
mus was granted directing the Secretary 
of State to address petitioner’s referen- 
dum filings (seeking a referendum on Acts 
2019, No. 579) under the pre-Act 376 legal 
framework for initiatives and referenda. 
Safe Surgery Ark. v. Thurston, 2019 Ark. 
403, 591 S.W.3d 293 (2019) (sub. op.). 


§ 9. Persons convicted ineligible. 


CASE NOTES 


“Infamous Crime.” 

Circuit court did not clearly err in de- 
termining that a registered voter had es- 
tablished by a preponderance of the evi- 
dence that a circuit court judge candidate 
had pleaded guilty to and been convicted 
of violations of the Arkansas Hot Check 


Law, § 5-37-301 et seq., where it required 
the voter to demonstrate that he had a 
clear and certain right to the disqualifica- 
tion of the candidate, thereby correctly 
applying the burden of proof. The candi- 
date also failed to present documentary 
evidence to contradict the certified court 
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records and admitted that he was 25 years 
old at the time, which was consistent with 
the certified court record. Wyatt v. Carr, 
2020 Ark. 21 (2020). 

Candidate for circuit court judge was 
not disqualified from running due to his 
conviction for a violation of § 27-14-306, 
the fictitious motor vehicle tags statute, as 
misdemeanor “infamous crimes” under 
Ark. Const. Art. 5, § 9 and § 7-1-101 are 
misdemeanor offenses in which “the 
finder of fact was required to find, or the 


§ 20. State not made defendant. 


LEGISLATIVE DEPARTMENT 


Art. 5, § 20 


defendant to admit, an act of deceit, fraud, 
or false statement”, and the appellate 
court could not say that a violation of 
§ 27-14-306 required a finding or admis- 
sion of deceit, fraud, or false statement. 
Weeks v. Thurston, 2020 Ark. 64 (2020). 

While deceit, fraud, or a false statement 
certainly can be present in a violation of 
§ 27-14-306, a finder of fact is not re- 
quired under the statute to find deceit, 
fraud, or a false statement. Weeks v. Thur- 
ston, 2020 Ark. 64 (2020). 


CASE NOTES 


ANALYSIS 
Construction. 
Actions Proper. 
—Individual Capacity. 
Improper Actions. 
—Exceptions Not Applicable. 
—State Officers. 
—Statutory Provisions. 


Construction. 

Appellate court rejected plaintiffs argu- 
ment that Ark. Const., Art. 2, § 13 super- 
sedes Ark. Const., Art. 5,§ 20, noting that 
the argument was indistinguishable from 
that made in Milligan v. Singer, 2019 Ark. 
177; the legislature established the Arka- 
sas State Claims Commission so that 
claims against the State may be ad- 
dressed while preserving the State’s sov- 
ereign immunity. Harris v. Hutchinson, 
2020 Ark. 3 (2020). 


Actions Proper. 


—Individual Capacity. 

Where former state employee alleged 
that he was terminated because he re- 
fused to violate the state policy to hire the 
most qualified individual for a position, 
and asserted claims under the Arkansas 
Whistle-Blower Act, § 21-1-601 et seq., 
and the federal and state constitutions, 
the circuit court erred when it found that 
sovereign immunity barred plaintiffs 
claims against the state officials in their 
individual capacities; in their individual 
capacities, the state officials did not enjoy 
the immunity granted to the State under 
Avicy <Const. JoArtas 5; %$ 20... Harris, vi 
Hutchinson, 2020 Ark. 3 (2020). 


Improper Actions. 


—Exceptions Not Applicable. 

Because former employee’s claims for 
injunctive relief were unquestionably le- 
gal claims against the State of Arkansas, 
sovereign immunity barred his claims un- 
der the Arkansas Whistle-Blower Act, 
§ 21-1-601 et seq., and the state and fed- 
eral constitutions against the state offi- 
cials in their official capacities; and plain- 
tiffs conclusory statements and _ bare 
allegations were insufficient to establish 
an illegal, unconstitutional, or ultra vires 
act such that sovereign immunity would 
not apply. Harris v. Hutchinson, 2020 Ark. 
3 (2020). 

Department of Human Services was en- 
titled to dismissal of a complaint on sov- 
ereign immunity grounds because plain- 
tiffs were seeking monetary damages, not 
injunctive relief, and the exception to sov- 
ereign immunity for acts that are illegal, 
unconstitutional, ultra vires, arbitrary, 
capricious, or in bad faith does not apply 
to claims for money damages. Ark. Dep’t 
of Human Servs. v. Harris, 2020 Ark. 30 
(2020). 

Circuit court properly granted sum- 
mary judgment to the Arkansas State 
Police (ASP) in an action by a towing 
company and an employee for injunctive 
and declaratory relief asserting that the 
ASP policy prohibiting individuals with 
felony convictions from placement on the 
ASP Towing Rotation List was illegal un- 
der § 17-1-103. Plaintiffs’ suit was barred 
by sovereign immunity, because § 17-1- 
103 did not apply to ASP, as ASP did not 
deal in licensing or regulating the occupa- 
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tion of towing within the meaning of § 17- 
1-103(), as required for § 17-1-103 to 
apply; thus, plaintiffs failed to demon- 
strate that the illegal-act exception to 
sovereign immunity applied. Steve’s Auto 
Ctr. of Conway, Inc. v. Ark. State Police, 
2020 Ark. 58 (2020). 


—State Officers. 

Law professor’s official-capacity mon- 
etary relief claims against state univer- 
sity officials were properly dismissed be- 
cause sovereign immunity barred such 
claims; claims for monetary damages 
against the state and state employees 
acting in their official capacities are 
barred by sovereign immunity. Steinbuch 
v. Univ. of Ark., 2019 Ark. 356, 589 S.W.3d 
350 (2019). 


—Statutory Provisions. 

Because former employee’s claims for 
injunctive relief were unquestionably le- 
gal claims against the State of Arkansas, 
sovereign immunity barred his claims un- 
der the Arkansas Whistle-Blower Act, 
§ 21-1-601 et seq., and the state and fed- 
eral constitutions against the state offi- 
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cials in their official capacities; and plain- 
tiffs conclusory statements and _ bare 
allegations were insufficient to establish 
an illegal, unconstitutional, or ultra vires 
act such that sovereign immunity would 
not apply. Harris v. Hutchinson, 2020 Ark. 
3 (2020). 

Arkansas Governor did not waive sov- 
ereign immunity by signing the Arkansas 
Whistle-Blower Act, § 21-1-601 et seq., 
because the governor does not enact legis- 
lation. Harris v. Hutchinson, 2020 Ark. 3 
(2020). 

Where former state employee alleged 
that he was terminated because he re- 
fused to violate the state policy to hire the 
most qualified individual for a position, 
and asserted claims under the Arkansas 
Whistle-Blower Act, § 21-1-601 et seq., 
and the federal and state constitutions, 
the circuit court erred when it found that 
sovereign immunity barred plaintiffs 
claims against the state officials in their 
individual capacities; in their individual 
capacities, the state officials did not enjoy 
the immunity granted to the State under 
Ark. Const. Art. 0, . 8, 20.” Llalrisaay 
Hutchinson, 2020 Ark. 3 (2020). 


ARTICLE 16 


FINANCE AND TAXATION 


§ 5. Property taxed according to value — Procedures for 
valuation — Tax exemptions. 


CASE NOTES 


ANALYSIS 
Exemptions. 
—Hospitals. 
—Improvement Districts. 


Exemptions. 


—Hospitals. 

It was not clear error to hold that seven 
parcels of land owned by a hospital were 
tax-exempt, where the county tax assessor 
argued that the hospital’s use of the par- 
cels for outpatient clinics was for the pur- 
suit of compensation rather than exclu- 
sively for public charity. It was 
undisputed that the hospital was techni- 
cally a charitable organization, that the 
hospital and the hospital’s clinics were 
open to the general public, and that no one 


was refused services due to inability to 
pay; the parcels were used exclusively by 
hospital employees to operate outpatient 
health-care clinics open to the general 
public; and precedent did not require a 
specific percentage of free medical care to 
qualify for the tax exemption. Hardesty v. 
N. Ark. Med. Servs., 2019 Ark. App. 410, 
585 S.W.3d 177 (2019). 


—Improvement Districts. 

Circuit court committed no reversible 
error in finding that a recreational im- 
provement district was not operated ex- 
clusively for public purposes, and thus 
was not exempt from ad valorem taxes, 
where it was formed to serve the district 
inhabitants and “to contract for the right 
of the district’s property owners”, there 
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was a disparity in the membership fees 
paid by residents and _ nonresidents, 
thereby providing preferential access to 
residents, and portions of the clubhouse 
were leased out to a third-party vendor for 


FINANCE AND TAXATION 


Art. 16, § 13 


profit. Silver Springs Prop. Owners’ Rec. 
Improvement Dist. No. 30 of Haskell v. 
Arey, 2019 Ark. App. 520, 588 S.W.3d 864 
(2019). 


§ 11. Levy and appropriation of taxes. 


CASE NOTES 


Elections. 

Trial court did not err in dismissing an 
illegal-exaction complaint against a city 
alleging that the sole purpose of a local 
sales and use tax approved at a special 
election was to satisfy the city’s debt to the 
federal government and that funds col- 
lected in excess of that debt were an 
illegal exaction. The trial court properly 
utilized the enabling ordinance and ballot 


§ 13. Illegal exactions. 


title in determining the approved uses for 
the excess funds, despite plaintiffs’ con- 
tention that the court should be permitted 
to consider evidence other than the ballot 
title, and it was undisputed that the plain 


language of the ordinance and ballot title 


clearly permitted the city to use the funds 
to pay payroll and employment taxes. Car- 
lock v. City of Blytheville, 2019 Ark. 302, 
586 S.W.3d 155 (2019). 


CASE NOTES 


ANALYSIS 
Expenditure of Funds. 
—Ballot Title. 
—From County Hospital Tax. 
Taxes. 
—Not a Tax. 


Expenditure of Funds. 


—Bailot Title. 

Trial court did not err in dismissing an 
illegal-exaction complaint against a city 
alleging that the sole purpose of a local 
sales and use tax approved at a special 
election was to satisfy the city’s debt to the 
federal government and that funds col- 
lected in excess of that debt were an 
illegal exaction. The trial court properly 
utilized the enabling ordinance and ballot 
title in determining the approved uses for 
the excess funds, despite plaintiffs’ con- 
tention that the court should be permitted 
to consider evidence other than the ballot 
title, and it was undisputed that the plain 
language of the ordinance and ballot title 
clearly permitted the city to use the funds 
to pay payroll and employment taxes. Car- 
lock v. City of Blytheville, 2019 Ark. 302, 
586 S.W.3d 155 (2019). 


—From County Hospital Tax. 
Circuit court properly rejected plain- 
tiffs claim that there was an illegal exac- 


tion from public funds when the county 
treasurer sent the funds from the county 
hospital tax approved by Ark. Const. 
Amend. 32 to the state to be used to obtain 
Medicaid matching funds from the federal 
government before the funds were re- 
turned to the county children’s hospital; 
the hospital directed that the money be 
sent to the state, and the hospital’s direc- 
tion of the funds was tantamount to its 
receiving the funds, and plaintiff cited no 
authority for the argument that funds 
from the hospital tax could not be com- 
mingled with other funds. Blakely v. Ark. 
Children’s Hosp., 2019 Ark. App. 568, 590 
5.W.3d 199 (2019). 

Circuit court properly rejected plain- 
tiffs claim that there was an illegal exac- 
tion from public funds as a matter of law 
because the county children’s hospital 
treated children from outside Pulaski 
County; the plain language of the ordi- 
nance did not restrict use of the hospital 
tax approved by Ark. Const. Amend. 32 to 
the treatment of Pulaski County resi- 
dents. Also, plaintiff failed to challenge 
the lower court’s conclusion that adequate 
medical care was made available to all 
children residing in the county. Blakely v. 
Ark. Children’s Hosp., 2019 Ark. App. 568, 
590 S.W.3d 199 (2019). 


Arte G6) Sis 


Taxes. 


—Not a Tax. 

Circuit court properly granted sum- 
mary judgment in favor of a city and its 
sewer department in a citizen’s illegal 
exaction suit because the $5 monthly fee 
for sewer-system repairs and upgrades, 
imposed by a city ordinance, was not a tax 
and thus not an illegal exaction; only 
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those persons who directly benefited from 
the city’s sewer services were required to 
pay the fee, and the funds collected were 
accounted for separately and used only for 
their designated purpose. The $7,971 sur- 
plus also was not a tax, and plaintiff failed 
to show that the surplus was used for 
anything other than the repairs. Watson v. 
City of Blytheville, 2020 Ark. 51 (2020). 


AMENDMENTS TO THE CONSTITUTION OF ARKANSAS 
OF 1874 


AMEND. 28. REGULATING PRACTICE OF LAW. 


CASE NOTES 


ANALYSIS 
Practice of Law. 
—Personal Representatives. 


Practice of Law. 


—Personal Representatives. 

Circuit court did not abuse its discretion 
when it dismissed a personal representa- 
tive’s wrongful death complaint as being 
untimely filed because the original pro se 
complaint filed by plaintiff, a nonlawyer, 


personal 


as the personal representative of the es- 
tate constituted the unauthorized practice 
of law and was a nullity and could not be 
amended; by the time an attorney filed a 
complaint, more than three years had 
passed since the decedent’s death, and the 
representative’s claims were 
barred by the three-year statute of limita- 
tions. Henson v. Cradduck, 2020 Ark. 24 
(2020). 


AMEND. 32. COUNTY OR CITY HOSPITALS. 


§ 2. Result of election — Certification and proclamation — Tax 


levy. 


CASE NOTES 


Illegal Exaction Claim. 

Circuit court properly rejected plain- 
tiffs claim that there was an illegal exac- 
tion from public funds when the county 
treasurer sent the funds from the county 
hospital tax approved by Ark. Const. 
Amend. 32 to the state to be used to obtain 
Medicaid matching funds from the federal 
government before the funds were re- 
turned to the county children’s hospital; 
the hospital directed that the money be 
sent to the state, and the hospital’s direc- 
tion of the funds was tantamount to its 
receiving the funds, and plaintiff cited no 
authority for the argument that funds 
from the hospital tax could not be com- 
mingled with other funds. Blakely v. Ark. 


Children’s Hosp., 2019 Ark. App. 568, 590 
S.W.3d 199 (2019). 

Circuit court properly rejected plain- 
tiffs claim that there was an illegal exac- 
tion from public funds as a matter of law 
because the county children’s hospital 
treated children from outside Pulaski 
County; the plain language of the ordi- 
nance did not restrict use of the hospital 
tax approved by Ark. Const. Amend. 32 to 
the treatment of Pulaski County resi- 
dents. Also, plaintiff failed to challenge 
the lower court’s conclusion that adequate 
medical care was made available to all 
children residing in the county. Blakely v. 
Ark. Children’s Hosp., 2019 Ark. App. 568, 
590 S.W.3d 199 (2019). 
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Amend. 80, § 1 
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AMEND. 80. [REVISION OF THE JUDICIAL ARTICLE] (MUL- 
TIPLE PROVISIONS OF CONST., ART. 7 REPEALED; CONST. 
AMENDS. 58, 64, AND 77, § 1, REPEALED; AND SECTIONS 
ADDED). 


§ 1. Judicial power. 


CASE NOTES 


Cited: Evans v. City of Helena-West 
Helena, 912 F.3d 1145 (8th Cir. 2019); City 


§ 4. Superintending control. 


of Little Rock v. Nelson, 2020 Ark. 34 
(2020). 


CASE NOTES 


Cited: City of Little Rock v. Nelson, 
2020 Ark. 34 (2020). 


§ 6. Circuit courts. 


CASE NOTES 


Jurisdiction. 

In creditor’s action to set aside an al- 
leged fraudulent conveyance arising from 
a transfer-on-death (TOD) _ beneficiary 
designation, the circuit court erroneously 
ruled that the probate court had exclusive 
jurisdiction and that the circuit court 
lacked jurisdiction; under Ark. Const. 
Amend. 80, § 6, and the fact that, under 


§ 7. District courts. 


the Uniform Transfer on Death Security 
Registration Act, § 28-14-101 et seq., the 
money transferred from the TOD account 
did not become part of the estate, the 
circuit court clearly had jurisdiction. Heri- 
tage Props. Ltd. P’ship v. Walt & Lee 
Keenihan Found., Inc., 2019 Ark. 371 
(2019). 


CASE NOTES 


District Court Judge. 

Due process violation arising from a 
district court judge’s installment fee 
policy could be imputed to the city because 
the judge was an employee of the city 
since the Little Rock District Court had 
not yet been reorganized as a state district 


court at the times relevant to the case; the 
Little Rock District Court was not part of 
the state district court program at the 
time of the events alleged in the com- 
plaint. City of Little Rock v. Nelson, 2020 
Ark. 34 (2020). 
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REVISION OF THE JUDICIAL ARTICLE Amend. 80, § 16 


§ 10. Jurisdiction, venue, circuits, districts and number of 


judges. 


CASE NOTES 


ANALYSIS 
District Court Clerk. 
District Court Judge. 


District Court Clerk. 

Federal district court erred in dismiss- 
ing plaintiffs § 1983 action alleging that 
defendant city violated her constitutional 
rights by failing to document that she paid 
certain fines and requesting issuance of a 
warrant for her arrest, as the complaint 
stated at least a plausible claim that the 
Phillips County district court clerk was a 
city official at the time of the alleged 
wrongdoing, rather than a state official, in 
which case the city could be accountable 
for actions of the clerk that established or 
carried out an unconstitutional policy or 
custom of the municipality. Evans v. City 
of Helena-West Helena, 912 F.3d 1145 
(8th Cir. 2019). 

It was not until after the events alleged 
in the complaint that Phillips County was 
one of several counties that were reorga- 


nized as state district courts and served 
by a state district court judge. Before that 
time, state law gave cites and counties 
authority to set salaries for the district 
court clerk, and the complaint alleged 
that employees of the district court were 
hired by the city and paid by the city. 
Evans v. City of Helena-West Helena, 912 
F.3d 1145 (8th Cir. 2019). 


‘District Court Judge. 


Due process violation arising from a 
district court judge’s installment fee 
policy could be imputed to the city because 
the judge was an employee of the city 
since the Little Rock District Court had 
not yet been reorganized as a state district 
court at the times relevant to the case; the 
Little Rock District Court was not part of 
the state district court program at the 
time of the events alleged in the com- 
plaint. City of Little Rock v. Nelson, 2020 
Ark. 34 (2020). 
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Jurisdiction. 
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Amend. 80, § 13, and Admin. Order No. 
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with the authority to assign a special 
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Judicial Qualifications. 
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Const. Amend. 80; it simply requires that 
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they are chosen. Barrett v. Thurston, 2020 
Ark. 36 (2020). 
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physical presence in the district by pur- side the district). Barrett v. Thurston, 
chasing a home, registering to vote, and 2020 Ark. 36 (2020). 
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